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The rules governing withdrawal liability are found in the Multiemployer Pension Plan Amendments Act of 1980,
 or MPPAA, which amended ERISA to impose withdrawal liability upon employers who cease contributions to a multiemployer defined benefit pension plan with unfunded vested benefits. As noted by the 7th Circuit, the MPPAA “was prompted by Congress’s fear that as individual employers withdrew from joint plans without providing funds to cover their workers accrued benefits, a plan could be underfunded by the time the workers retired and their benefits came due.”
 Withdrawal liability is essentially an exit fee requiring employers to pay their share of a plan’s costs (future vested benefits) which have not been paid for through previous contributions.  Withdrawal liability only applies to multiemployer defined benefit pension plans; it does not apply to health and welfare plans, annuity plans or other defined contribution plans.


The funding status of a plan is determined each year by the plan’s actuary. The potential for withdrawal liability arises when the actuarial value of a plan’s vested accrued benefits (the promised future benefits which participants have earned a right to receive) exceeds the value of the plan’s assets. The rules for determining withdrawal liability are detailed, and the exceptions to the rules are many. 

1. What Constitutes a Complete or a Partial Withdrawal

Withdrawal liability can be triggered by a complete or a partial withdrawal. Generally, a complete withdrawal occurs when an employer permanently ceases to have an obligation to contribute to the plan or permanently ceases all covered operations under the plan.
 Some examples of events that may constitute a complete withdrawal are:

A. Decertification of the union so that it no longer represents the bargaining unit and the employer is no longer subject to the collective bargaining agreement.

B. The employer and the union agree in the collective bargaining agreement that the employer is not required to make any further contributions to the plan.

C. The employer permanently ceases all operations covered by all applicable collective bargaining agreements requiring contributions to the plan. This could include an employer who becomes insolvent and goes out of business. It could also apply when an employer sells the business to a third party who decides not to assume the employer’s obligations under the collective bargaining agreement.


The Seventh Circuit has looked at the question of complete withdrawal and determined that it meant termination of 100 percent of the covered employees.
 This strict interpretation is not the rule in other jurisdictions, however, and may even be contradicted in the legislative history of the MPPAA which calls only for a cessation of “virtually all” operations for withdrawal to be deemed complete.


A partial withdrawal by the employer from the plan can also trigger withdrawal liability.
 There are essentially three types of partial withdrawal.

A. The employer’s obligation to contribute ceases at one or more but not all of the employer’s facilities and the same type of work continues to be performed at the facility where the obligation to contribute ceased. This is sometimes referred to as a facility take-out.

B. The employer’s obligation to contribute under one or more but not all of its collective bargaining agreements ceases, but the employer continues the same kind of work in the jurisdiction or transfers the work to another of its locations. This is sometimes referred to as a bargaining agreement take-out.

C. The employer experiences a 70% contribution decline over a three year period. This is measured by annual contribution base units, which are usually hours, days or weeks worked or units produced. When an employer’s annual contribution base units in each year of a three year “testing period” falls below 30%  of the average over the “base period”, a partial withdrawal is triggered. The base period looks at the employer’s highest 2 year average for the 5 year period preceding the testing period. For example, if an employer had a consistent contribution base unit level of 1,00 units per year, partial withdrawal would be triggered by three consecutive years of contribution units of 300 or below.


The MPPAA also provides special rules governing the determination of withdrawal  specific to certain industries, including entertainment, trucking, retail food, and construction. The construction industry exception is examined in more detail in section 8., supra. 

2. Who is Liable for Withdrawal Liability, Control Group Issues, Bankruptcy and Insolvency


The starting point for employer liability under the MPPAA is the obligation to contribute to the plan. Under ERISA, this obligation can arise under collective bargaining agreements or related agreements or under applicable labor-management laws.
 Related agreements may include indirect agreements to contribute, such as association agreements.


The next consideration for determining who is subject to withdrawal liability is to establish who can be deemed the “employer”. The definition of employer under ERISA is “any person acting directly as an employer, or indirectly in the interest of an employer, in relation to an employee benefit plan; and includes a group or association of employers acting for an employer in such capacity.”
 

Controlled Group Rules


The definition of employer was expanded by Congress under the MPPAA to address multi-faceted corporate and business structures. For purposes of withdrawal liability, the term “employer” includes all “trades or businesses” under “common control” of individuals or corporations with the employers, as defined in ERISA and IRC 1986 and applicable regulations, even if the entities are legally organized separately.
 These entities can include corporations, sole proprietorships, joint ventures, and partnerships. The total group is referred to as a controlled group.


In those cases in which the entities within a controlled group have 80% common ownership, members may be liable for the withdrawal liability of a member who had a plan contribution obligation even if the individual entities had no obligation to contribute to the plan themselves. Further, an economic nexus between the businesses under common control need not exist to impose withdrawal liability.


Ascertaining who may be a liable employer within a controlled group is not always straightforward. The “employer” must be 1) under common control, and 2) engaged in a trade or business. Small business owners who maintain a number of different investments may find themselves unwittingly subject to controlled group liability. Given that shell corporations, passive investments and other structures are often part of complex controlled groups, potential “employers” would be wise to conduct a careful analysis of all holdings to determine the risk of withdrawal liability from any one of them. A model for such an analysis was set forth in Central States, Southeast & Southwest Areas Pension Fund v. Fulkerson.
 In Fulkerson, the Seventh Circuit, relying on a previous Supreme Court decision,
 laid out a two-part test for determining whether an entity qualified as a “trade or business”. First, the entity must engage in activity for the primary purpose of income or profit. Second, it must do so with continuity and regularity. 


Withdrawal liability of a controlled group is generally considered joint and several. If one member of a controlled group incurs withdrawal liability, the obligation to pay falls on the entire group.
 Further, notice of withdrawal liability to one member of the controlled group is considered notice to all members of the group, with concomitant deadlines and obligations.


The courts’ duty to prevent withdrawal liability avoidance extends to unraveling complex business structures. The common control provision of the MPPAA is interpreted as a check on employers who may attempt to evade their obligations by operating through separate entities.

Piercing the Corporate Veil


Corporate shareholders and officers have sometimes come under fire by pension funds looking to impose withdrawal liability. Ordinarily, shareholders or officers are not personally liable for the withdrawal liability assessed against the corporation. However, courts are on the look out for arrangements intended to evade withdrawal liability obligations. If a plan can prove fraudulent activity on the employer’s part, the court may pierce the corporate veil and assess full liability on the shareholders personally for their wrongdoing including withdrawal liability.
 Some of the factors to consider in determining whether the corporate veil should be pierced include gross undercapitalization, failure to observe corporate formalities, absence of corporate recordkeeping, lack of dividend payments, siphoning of funds by a dominant stockholder, and use of a corporation as a mere façade.
 


Further, if one or more businesses within a controlled group is or are unincorporated, personal liability is possible. Individual family members and sole shareholders can, under certain circumstances, be considered employers under controlled group liability rules or by piercing the corporate veil.
 


Naturally, unraveling transactions to determine the a priori motivations of the parties is not a simple affair. In In re Arbitration between the Sherwin-Williams Co. and New York State Teamsters Conf. Pension and Retirement Fund,
 the arbitrator and then the reviewing court magistrate took a long look at what transpired. Sherwin-Williams had acquired a trucking company, Lyons Trucking, in an attempt to increase its competitiveness with other paint manufacturers by developing a system of rolling warehouses. Lyons was not profitable, however, and Sherwin-Williams management determined that it would require at least three years with annual infusions of $500,000 to get Lyons on a more secure footing. The company debated what to do with this financial drain, cognizant of the potential for substantial withdrawal liability. 


Sherwin-Williams was able to procure offers from several parties interested in obtaining Lyons. It pursued and consummated a deal with J.R.C. Acquisition Corporation or JRC despite some concerns about JRC’s financial wherewithal. The court characterized the deal as Sherwin-Williams having sold Lyons “to a shell corporation with no assets or corporate affiliations in a highly leveraged cash-for-stock swap”.


JRC was not able to run Lyons profitably or keep it supplied with cash. Shortly after its transaction with Sherwin-Williams, JRC and Lyons filed Chapter 11 bankruptcy proceedings. The Teamsters sought withdrawal liability from Sherwin-Williams.


The arbitration decision imposing such liability was upheld by the reviewing magistrate. The arbitrator, in a 63-page memorandum of findings and conclusions, stated that the financially doomed status of Lyons constituted circumstantial evidence that Sherwin-Williams must have known that Lyons was going to fail when it cut it loose. Sherwin- Williams had many options for divesting itself of Lyons but chose the only one that would not subject it to withdrawal liability. The court confirmed that avoiding withdrawal liability did not need to be the only principal purpose of a transaction in order to have it be set aside; avoidance only needed to be a principal purpose.


This case illustrates the difficulty companies face with respect to withdrawal liability when contemplating corporate transactions while under financial duress. Corporate officers would be grossly incompetent if they did not consider such liability in forming their plans. On the other hand, pursuing a particular course of action because of withdrawal liability considerations, even in the presence of other sound business motivations, can be some evidence of an attempt to evade withdrawal liability.

Insolvency and Bankruptcy


Withdrawal liability is modified in cases of employers who withdraw after the sale of all or substantially all of their assets, or who otherwise become insolvent.
  After other adjustments such as the de minimis rule, liability is further reduced under ERISA Section 4225(a). The statute includes a  table  for determining the amount of the reduction. The values range from 30% to 80% of the employer’s liquidation or dissolution value. 


Under Section 4225(b), withdrawal liability of an insolvent employer is limited to half of the gross withdrawal liability, plus that portion of the second half that does not exceed the liquidation or dissolution value.


At least one court has determined that Section 4225(a) and (b) are mutually exclusive.
 If a determination has been made that the employer is insolvent, Section 4225(b) is used to determine the limits of withdrawal liability.


Insolvency and bankruptcy are not treated the same under the MPPAA. Section 4225 relief is not available to companies seeking bankruptcy protection and reorganization under Chapter 11.
 It should also be noted that bankrupt employers are not relieved of their obligation to make scheduled interim payments of their withdrawal liability assessments while awaiting liquidation.


Nonetheless, bankruptcy does raise other important issues. For instance, withdrawal liability must be taken into consideration when planning bankruptcy proceedings, because timing can be critical. In the case of CPT Holdings, Inc. v. Industrial and Allied,
the withdrawal did not take place until after the confirmation of a reorganization plan pursuant to Chapter 11. This timing forced the purchaser of a failing company to assume a much more substantial withdrawal liability than it had anticipated.


In CPT Holdings, Hupp participated in the IAE pension fund prior to filing for bankruptcy under Chapter 11 in 1991. In January of 1993, Hupp’s plan for reorganization was approved by the bankruptcy court. As part of the plan, Hupp assumed the existing collective bargaining agreement, CPT made a two million dollar contribution to Hupp, and CPT received 80.1% of Hupp’s newly issued stock.


In 1994, CPT and its lender foreclosed on and liquidated Hupp, precipitating a complete withdrawal. The plan made its demand for withdrawal liability a few months later.


The district court found that under the Bankruptcy Code, IAE’s right to payment was a “claim” dischargeable in bankruptcy. The court noted the broad definition of “claim” in the Code as any “right to payment, whether or not such a right is reduced to judgment, liquidated, unliquidated, fixed, contingent, matured, disputed, undisputed, legal, equitable, secured or unsecured.”
 The definition was intended to be expansive, the court added, to permit the broadest possible relief in bankruptcy.


The district court determined that IAE had a “contingent claim” under the bankruptcy code against Hupp for withdrawal liability prior to the actual withdrawal. Hupp’s withdrawal liability was the equivalent of a debt and the confirmation of bankruptcy proceedings acted to discharge that debt. Consequently, CPT was liable only for that withdrawal liability reflecting post-confirmation membership in the plan.


The 6th Circuit disagreed. The court reviewed a number of cases with divergent views, including some which directly held that withdrawal liability was a pre-petition claim dischargeable in bankruptcy. The court pointed out, however, that most of the cases dealt with employers who withdrew during Chapter 11 proceedings.


The court was persuaded by the reasoning in In re United Merchants and Manufacturers, Inc.
 which found a multiemployer pension plan did not have a claim for withdrawal liability until actual withdrawal. The court stated it was necessary to examine relevant non-bankruptcy law to determine whether a “right to payment” existed. The relevant law in the instant case was the MPPAA. The 6th Circuit found that, as in United Merchants and Manufacturers, no relevant violation of the MPPAA could occur prior to both withdrawal and the existence of an underfunded plan, so no right to payment and thus no “claim” existed at the time the reorganization was confirmed.


The CPT Holdings court justified its decision as a triumph of fairness as well as ERISA interpretation. It stated its solution “basically told employers that if they want their withdrawal liability discharged, they must completely withdraw from the plan prior to confirmation. They cannot remain a part of the plan and simultaneously have their withdrawal liability forgiven should they ever decide to withdraw.”


In fact, the interplay between bankruptcy proceedings and withdrawal liability is complex and can only be analyzed with reference to the exact facts and dates at issue. While bankruptcy does not automatically discharge withdrawal liability obligations, the timing and relationships between the corporate or controlled group entities as well as the parties, not to mention the adjudicating body hearing the dispute,
 can have a significant impact on the ultimate disposition of a claim for withdrawal liability against a bankrupt employer.
 Further, certain property exempt from a bankruptcy estate under state or federal bankruptcy laws cannot be subject to withdrawal liability.

3. Explanation of Actuarial Methods and Procedures in Determining Withdrawal Liability


Determining withdrawal liability involves two steps. First, a determination of unfunded vested benefits (UVB) must be made. Following that determination, allocation of the UVB can be calculated.


The plan actuary must determine the value of the plan’s UVB.
 A plan’s UVB is essentially the difference between the liability for vested benefits owed by the plan and the value of plan assets. The actuary is obligated to use methods and make actuarial assumptions which are, in the aggregate, “reasonable”.
 The Pension Benefit Guaranty Corporation (“PBGC”) is authorized by the MPPAA to regulate the actuarial assumptions and methods to be used in determining withdrawal liability, but to date it has not done so. 


Actuaries use certain assumptions when they are calculating ongoing plan funding obligations, and many use the same assumptions for computing UVB for withdrawal liability purposes. These assumptions can include using the actuarial value of plan assets as opposed to the market value of those assets. Other actuaries derive UVB based on market value of plan assets and other assumptions that can vary considerably from funding assumptions. There is some judicial commentary suggesting that divergent methods for funding purposes and withdrawal liability could run afoul of the broad proscription against using unreasonable actuarial assumptions.

D. Allocation Methods


With respect to allocation, the “default” method provided for under ERISA is known as the presumptive method.
 Most plans have a choice of adopting other methods. Four methods are specifically set forth in ERISA Section 4211: the presumptive method, the modified presumptive or two-pool method, the rolling five method, and the direct attribution method.
 In addition, plans may adopt calculation methods of their own design provided they obtain approval of the PBGC. However, some industries must use a prescribed method. The construction industry must use the presumptive method.

The Presumptive Method

This method has the advantage of assigning withdrawal liability with reference to when the employer began participation in the plan. Employers are liable for a share of UVB that arose during the time the employer was already obligated to contribute. Under this scheme, newer employers are not “penalized” by inheriting liability for benefits that pre-existed their participation.

Under the presumptive method, up to 20 different pools of UVB are allocated, based on changes in UVB over the last 20 years. Each pool is amortized 5% per year and is thus eliminated in 20 years. To determine the change in UVB for any given year, the unamortized portion of the prior year’s pool is deducted from the total UVB for the targeted year. If no UVB occurred in the prior 20 years, the initial pool can equal the UVB in the year vested benefits first exceeded plan assets.


The allocation percentage for participating employers is based on contribution obligations for the 5 years preceding the date the pool was established. 


The following is an example based on an actuarial sample.
 In this example, UVB first occurred in 2000, and the initial UVB pool is set equal to the total UVB at that time. The employer undergoes a complete withdrawal in 2005.

	UVB At Year End
	Employer's Contribution


	

	
	In $M
	% In Last Five Years

	
	
	

	2000
	30
	7.0%

	2001
	50
	6.5%

	2002
	48
	5.0%

	2003
	43
	5.0%

	2004
	39
	4.5%

	Unamortized Amounts
	Allocation %
	Allocation



	
	2000
	2001
	2002
	2003
	2004
	
	

	
	
	
	
	
	
	
	

	2000
	30
	28.5
	27.0
	25.5
	24.0
	7.0%
	1.7

	2001
	
	21.5
	20.4
	19.3
	18.2
	6.5%
	1.2

	2002
	
	
	.6
	.6
	.5
	5.0%
	0

	2003
	
	
	
	(2.4)
	(2.2)
	5.0%
	(.1)

	2004
	
	
	
	
	(1.5)
	4.5%
	(.1)

	
	
	
	
	
	
	
	

	Totals
	30
	50
	48
	39
	
	
	2.7



In this example, the employer faces withdrawal liability of $2.7 million. The allocation amount for each year is calculated by multiplying the employer’s allocation percentage by the unamortized amount for each pool at the end of 2004.

The Modified Presumptive Method


The two-pool or modified presumptive method
 operates by sorting unfunded vested liabilities into two groups. The first group is made up of those liabilities that existed on the effective date of the MPPAA (September 26, 1980). The second group of liabilities tracks the changes, both positive and negative, occurring after the MPPAA went into effect. One benefit of this method is that employers who did not join the plan until after the MPPAA went into effect are not subject to underfunding that occurred prior to the MPPAA.

The Rolling Five Method


The rolling five or one-pool method,
 though not one of the more commonly used methods, is one of the simplest. The first part of the equation is the plan’s unfunded vested liabilities at the end of the plan year preceding withdrawal. The second part of the equation is a fraction which consists of the employer’s contribution in the five year period prior to withdrawal divided by contributions by all non-withdrawing employers during the same period. The two parts are then multiplied to derive the withdrawal liability allocation.

The Direct Attribution Method


The direct attribution method
 is the only method that focuses on the actual vested benefits owed to the withdrawing employer’s employees. This liability is reduced by the amount of assets attributable to the employer. A portion of the unattributable liabilities, which are UVB that are not allocable to any of the contributing employers, proportional to the employer’s attributable liability, is added. This method is generally suitable for industries characterized by stable employment patterns. Although simple in concept, this method can be one of the more difficult methods to administer.

Partial Withdrawal


Following a partial withdrawal, a further step is necessary for calculating allocation. The withdrawal liability amount under a complete withdrawal scenario is multiplied by a ratio representing the employer’s reduction in overall participation. The formula is (1-X/Y) with X equal to the employer’s contribution base units in the plan year after the partial withdrawal occurred and Y equal to the employer’s average contribution base units for 5 years preceding the plan year the partial withdrawal occurred or, if a 70% decline, the 5 years preceding the most recent 3 year testing period.

B. Adjustments 


Once the gross amount of withdrawal liability has been calculated according to one of the four methods, certain adjustments may be applied. First, employer liability may be reduced under the “de minimis rule”.

The De Minimis Rule


The de minimis rule is intended as relief for employers with small amounts of liability, providing an automatic reduction of $50,000.
 The employer’s withdrawal liability is reduced by ¾ of 1% of the plan’s unfunded vested liability at the end of the year preceding withdrawal or by $50,000, whichever is less. That amount is reduced by the amount of the excess of unfunded vested benefits allowed to the employer over $100,000 at a rate of $1 for every $1 of excess. In operation, the de minimis exemption narrows and then disappears as employer withdrawal liability increases. The level at which the $50,000 deductible no longer applies is $150,000 in initial allocated liability.  Partial as well as complete withdrawals are covered by the de minimis rule.

20 Year Limit


Although in practice this exception rarely arises, the MPPAA also provides a 20-year cap to payments of withdrawal liability.
 If the assessed withdrawal liability is not amortized within 20 years, the remaining payments are eliminated.

4. Common Exceptions and Ways to Minimize Withdrawal Liability

Under some circumstances, a withdrawing employer may not be charged with withdrawal liability. Some common exceptions involve withdrawals due to the sale of business assets, a change in business form, or during a labor dispute while contributions are suspended.

Sale of Assets


Special rules apply to avoid withdrawal liability in the case of a sale of assets. In effect, Congress acknowledged that “the daunting prospect of withdrawal liability might deter a struggling company from selling a failing division and trying to salvage the others. In order to encourage asset sales, Congress excused companies from withdrawal liability when they sold assets.”
 


The MPPAA sets forth specific obligations that must be met to avoid withdrawal liability when an employer sells his or her business assets to a third party and terminates covered operations or its obligation to contribute for such operations.
  First, the purchaser must assume the obligation to contribute to the plan for substantially the same amount as the former employer. However, the MPPAA does not provide guidelines for limiting the “substantially the same” requirement. Some cases have indicated that even a decline that is relatively significant yet still short of the level of a partial withdrawal is sufficient.
 


Second, the purchaser must provide a bond or fund an escrow account for five years following the sale in an amount equal to the greater of either a) the annual contribution the seller made under the plan for the last plan year before the sale occurred, or b) the average annual contribution of the seller under the plan for the three years preceding the year in which the sale occurred.


Third, the seller must agree in the contract of sale to remain secondarily liable for any withdrawal liability if the purchaser completely withdraws from the plan within five years from the date of sale.
 The seller must also retain secondary liability for any partial withdrawal from the plan by the purchaser for the first five plan years following the sale of assets. The seller is obligated to provide a bond or escrow account in an amount equal to the present value of the deferred withdrawal liability if the seller liquidates or distributes its remaining assets within five years of the sale.


All of the requirements for the sale of assets exception must be met before an employer will be relieved of withdrawal liability. Substantial but incomplete performance may negate the exception.
 While participation in the plan must remain at substantially the same level after the sale for this exception to apply, the purchaser does not need to retain the seller’s actual employees. The plan does not need to identify the individuals making up the participating workforce to determine if the requirements for this exception have been met. 


The sale must, of course, be a bona fide transaction to an unrelated party without any intent to avoid or evade withdrawal liability.
 If a determination is made that the transaction was undertaken with the intent to evade withdrawal liability, the transaction will be disregarded as a factor in determining whether a withdrawal occurred.

Change in Corporate Structure


If an employer ceases to exist because it changes its corporate structure or changes to become unincorporated but its obligation to contribute to the plan continues, the employer will not be deemed to have withdrawn from the plan.
  In other words, if the goal and product of a corporate reorganization is simply restructuring, withdrawal does not occur. 

Labor Disputes


The suspension of contributions to a multiemployer plan during a labor dispute or strike does not invoke withdrawal liability for the noncontributing employer.
 A labor dispute is defined as any controversy between the employer and employees over the terms of employment.
 However, if the employer permanently ceases operations during the course of a labor dispute, withdrawal liability is triggered. 


If an employer is given notice of withdrawal liability during a labor dispute, the employer must respond and dispute liability within 90 days in order to preserve its labor dispute defense.

5. Rights and Duties of Employer Post Withdrawal and Pre Assessment

Under ERISA, the PBGC was authorized to develop regulations so that a withdrawn employer could reenter a pension plan and thereby eliminate or at least reduce its withdrawal liability.
 Regulations with respect to complete withdrawals were issued and require that the employer furnish security (bond or escrow) and resume operations at or above 30% of its prior contribution level before abatement of withdrawal liability could be approved.


Similar abatement rules are available for partial withdrawals.
 With respect to partial withdrawals based on a 70% decline in contributions, the employer will not be obligated to make payments for withdrawal liability for plan years beginning after the second consecutive plan year in which one of two conditions is met for both of those years. First, the employer’s number of contribution base units is at least 90% of the total base units for which the employer was obligated to contribute for the high base year. Alternatively, the second condition is that the employer’s contribution base units exceed 30% of the total base units for which the employer was obligated to contribute for the high base year and the total number of contribution base units for all employers under the plan during those two years is at least 90% of the total contribution base units for all employers in the partial withdrawal year.


An employer seeking relief under these provisions must apply to the plan sponsor for approval. A denial can be submitted to arbitration by the employer.
6. Challenging the Assessment, Deadlines and Arbitration Procedures


If a plan learns that an employer may have withdrawn from the plan, it will investigate the circumstances and request information from the employer, usually in a document called a “statement of business affairs”. The plan generally has the legal right to receive the requested information. As soon as practical after a withdrawal, the plan administrator must demand payment through notification to the employer of the amount and schedule of liability payments.
  


If the plan does make a withdrawal liability assessment, the employer has ninety (90) days to contest the assessment and request review by the plan.
 The plan administrator must respond to a timely request for review and provide the employer with its decision, the basis for the decision, and the reasons for any changes in its determinations.
 If the employer does not request a review by the plan during that period, arbitration is barred and the assessment is final. In essence, the employer waives any defense to liability. And the obligation to initiate a review is viewed narrowly. A relatively minor or technical omission such as the failure to pay the arbitration filing fee may mean arbitration has not been initiated by the employer.
 

Arbitration


If the employer is not satisfied after the plan reviews its assessment and makes a final determination, arbitration is available. The arbitration must be requested within 60 days after the plan notifies the employer of its final determination, or if earlier, within 120 days of the date the employer seeks the initial review.
 Arbitration may also be initiated jointly within 180 days of the plan’s initial determination.


Binding arbitration is, with limited exceptions, the sole method for resolving withdrawal liability disputes under ERISA. MPPAA arbitration is governed by the Federal Arbitration Act.
  The PBGC has set forth regulations governing the arbitration and has approved the procedures used by the American Arbitration Association, which maintains a panel of arbitrators knowledgeable in the area for addressing withdrawal liability disputes. The parties have 45 days or a mutually agreed period to select an arbitrator.
  If the parties fail to agree on a selection, a federal district court can, on either party’s request, appoint an arbitrator.


Arbitration can encompass virtually all issues relative to the finding of withdrawal liability, including questions of who can be deemed the employer, when the withdrawal occurred, how the assessment was calculated, and whether exceptions were properly applied.
 Formal discovery is available during the proceedings but is limited and requires a showing of relevance and importance vis-a-vis the burden to the opposite party. The parties may have legal representation, and it is not uncommon for the arbitrator to hold a prehearing conference. The conference may be used to review settlement possibilities and to focus the issues. Upon request, a record of the arbitration proceedings will be made.


Under the MPPAA, the arbitrator’s review of most of the plan’s factual determinations  is done under a presumption that the determinations were correct.
  The contesting party must show the determination was unreasonable or clearly erroneous, by the preponderance of the evidence.
  This presumption is deemed justified at least in part because the arbitrators chosen to resolve the complicated issues of withdrawal liability often have the necessary relevant expertise in the field of pension law to justify confidence in the accuracy of their decisionmaking.
 


Further, the arbitrator is to presume the calculation of the plan’s UVB is correct unless the actuarial assumptions or methods used were, in aggregate, unreasonable or unless a significant error in applying the methods or assumptions was made.
 There is some conflict over whether the threshold question of who is an “employer” must be adjudicated by a court rather than an arbitrator, but the bulk of authority would place all questions within the purview of an arbitrator.


The arbitrator must issue a written decision within thirty days of the hearing. The decision must set forth the arbitrator’s findings of fact and conclusions of law, the amount of the withdrawal liability if any, and the share of costs to be borne by the respective parties.

Court Review


The arbitrator’s decision can be challenged by either party in federal district court. If an employer does not pay a withdrawal liability assessment and fails to obtain arbitration or if it refuses to comply with an arbitration decision ordering payment, the plan can obtain a judgment of delinquency which may include the unpaid assessment, interest, liquidated damages, attorney fees and costs, and any other equitable relief deemed appropriate by the court. Suit must be brought within 30 days of the arbitration decision. The review is governed by the arbitration provisions of ERISA rather than the Federal Arbitration Act. While the ERISA provisions are not as stringent as those of the FAA, the standard of review remains high for questions of fact. The court is directed to presume the arbitrator’s factual findings were correct, rebuttable only by a clear preponderance of the evidence. Legal issues, however, are entitled to de novo review by the court, meaning that the court is free to disregard the legal conclusions reached during the arbitration and may apply its own judgment.
 In the 7th Circuit, mixed questions of law and fact are subject to a “clearly erroneous” standard of review.


Clearly, the MPPAA places a high bar on the party attempting to overcome arbitration and court decisions. This has been interpreted as part of Congress’ intent.
 The series of presumptions given to decisions serve to ensure the enforceability of employer liability. The 6th Circuit viewed such deference as a necessity to prevent a situation in which “employers could effectively nullify their obligations by refusing to pay and forcing the plan sponsor to prove every element in making an actuarial determination.”


During any review period, the employer must pay installments of assessed withdrawal liability.
 Deferrals are allowed only in exceptional circumstances. However, an employer may post a bond at 50% of its assessed liability in place of payments during arbitration.
 

7. Payment of Withdrawal Liability, When the Obligation Arises and Payment Methods


The requirements for payment of withdrawal liability by the employer are set forth in ERISA ' 4219(c).
  The plan provides a schedule of payments to the withdrawing employer along with its assessment. The employer must begin payment of withdrawal liability within 60 days of the date of demand, even if it intends to contest liability. This procedure is commonly known as the “pay now, dispute later” rule. The employer must make each payment as it becomes due. If a payment is not made and the employer receives notice from the plan of such failure, the employer has 60 days from the date the notice was received to make the payment. If the failure is not cured within that time period, the employer will be deemed to be in default. The plan sponsor can then require immediate payment of the entire outstanding withdrawal liability plus interest from the date on which the first payment was missed.


A timely request for review of the plan’s assessment of withdrawal liability does not relieve the employer of its obligation to make payments. The plan may even file suit to recover interim payments while the review of its original assessment is in progress. Some employers have attempted to obtain an injunction pending a review or arbitration of its liability, but such requests are not likely to be granted unless the employer can show the plan’s claim is frivolous or unfounded.


The withdrawn employer must pay its liability in annual amounts based on its plan contributions in the ten years leading up to the withdrawal. The annual amount equals the employer’s highest contribution rate during the ten year period multiplied by the employer’s average contribution base units in the three years out of the ten with the highest base.
 Payments can be made on a monthly or a quarterly basis, depending on plan specifications. The payments continue until the withdrawal liability is paid in full or until twenty years elapse.


For purposes of funding and deductions, the payments are considered employer contributions.

8. The Construction Industry Exemption, When it Applies and May Not Apply


Under the MPPAA, some industries are subject to special rules for withdrawal liability. The construction industry, with its intermittent work patterns, is one such exception. Employers in the construction industry will not trigger a withdrawal unless they cease contributions but continue to operate (or resume within five years) outside the union but within the trade and geographic coverage of the pension fund.
 The cessation of contributions alone does not constitute a withdrawal. In practical terms this means that if a construction contractor wants to retire or sell his business, he does not court withdrawal liability. A contractor can cut his workforce, but as long as the obligation to contribute to the plan continues, withdrawal liability is not triggered. However, a contractor that remains in business but terminates its relationship with the multiemployer pension plan does risk withdrawal liability. For example, a contractor that goes non-union or negotiates its pension plan out of the collective bargaining agreement is at risk.


For the construction industry exemption to apply, the plan’s coverage must be limited primarily to building and construction industry employees, or the plan itself must be amended to explicitly provide that the exemption is available for contributing construction industry employers.
 Further, the employer must not only be a construction industry employer, but substantially all its employees for whom it contributes to the plan must perform construction or building work.
 In one case, an employer who supplied products to a construction site but whose employees did not install them was found not to be in the building and construction industry.


A partial withdrawal in the construction industry occurs only when the employer continues under the plan for a reduced and insubstantial portion of its previously covered work. This might happen if a contractor transferred most of its work in the area to non-union workers but kept one or more workers under the contract obligating the employer to continue plan contributions.

9. A Checklist for Analyzing the Assessment

Considering the number of factors that go into the determination of withdrawal liability, the potential for reasonable grounds for dispute is high. Almost any aspect of the determination is vulnerable to challenge, but certain areas have been drawn into the courts more than others, perhaps signifying their innate complexity and a divergence of interpretation. Those areas should always be closely scrutinized by anyone charged with reviewing a finding of withdrawal liability. The following list is a useful tool for initiating an appraisal of a withdrawal liability determination.
· Withdrawal: under the terms defined in the statute, did a withdrawal occur? Is the employer still signatory to a collective bargaining agreement and seeking work?

· Exceptions: 

a. Is the employer entitled to assert an exception to regular rules concerning withdrawal by virtue of the industry in which it’s engaged?

b. Are there exceptions to regular findings of liability involved, such as a sale of assets or a corporate restructuring?

· Date of withdrawal: was it properly determined?

· Employer: does the targeted employer meet the statutory definition, and if  controlled group membership is operative, was it properly applied?

· Actuarial assumptions: were they properly selected and applied?

· Calculations: 

a. Were the plan’s assets and liabilities calculated properly? 

b. Was the de minimis amount properly calculated and applied?

c. Was employer data correct and properly applied? Contribution amount? Withdrawal date? Years of participation?

· Assessment method: was the proper method used?

· Notice: was the employer provided proper and timely notice of the liability assessment?

10.  Contract Negotiation Considerations


As always, an ounce of prevention is worth a pound of cure, and employers are well served by taking measures at the outset to address potential withdrawal liability concerns. The most opportune time to review these issues is before entering into a new union contract. There are several considerations for employers at that stage.


When considering a new union contract by which an obligation is imposed to contribute to a defined benefit plan, the employer should determine if withdrawal liability exists prior to signing the contract.  If so,  the employer can attempt to avoid contributing to the defined benefit plan, either by offering to provide other types of retirement vehicles or other financial incentives to employees. 


For those already obligated to contribute, a determination should be made as to whether any of the plans have withdrawal liability.  As discussed above, employers have the legal right to request in writing from a plan an estimate of the contractor's potential withdrawal liability. A request should be sent annually to each multiemployer pension plan to which they contribute.


Each plan is run by a joint board of Trustees, an equal number of Union Trustees and Management Trustees, who may be appointed by an employer association. Employers can contact the employer association and the individual Management Trustees to determine what steps are being taken to reduce or eliminate the plan's withdrawal liability.  


Employers considering entering a new plan for the first time can “try on” the plan for a limited period without incurring long-term obligations. Under the “free look rule” established in ERISA Section 4210, an employer who exits a plan within a few years of entering it may avoid withdrawal liability.
 The employer must meet certain requirements to take advantage of the rule. First, the employer must leave the plan within six years from the entry date or within the vesting period for the plan. Second, the employer’s total contributions to the plan in each year of participation must be less than 2% of total plan contributions. Third, the employer must not have taken a prior “free look”. The plan also has to be in a position to offer the free look; plan assets must be worth eight or more times the annual benefits payments prior to the new employer’s entry.


The free look rule is only available if the plan specifically adopts it. To qualify, the plan  may need to amend certain vesting rules to avoid past service liability. 


Of course, employers contemplating taking advantage of a “free look” must consider its impact on labor relations and what alternative benefits the employer is prepared to offer if it opts for withdrawal. A unionized workforce that has had a taste of a particular pension plan can complicate even a “free” withdrawal if contingencies have not been mapped out in advance.
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