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For seven years, property owners, contractors and unions held their collective breaths anticipating the National Labor Relations Board's ("NLRB" or the "Board") ruling in Glens Falls Building and Construction Trades Council (Indeck), 350 NLRB No. 42 (2007).  In Indeck, the Board was asked to determine the legality of project labor agreements ("PLA") between a union and an owner and a union and a construction manager.  Neither the owner nor the construction manager intended to directly employ jobsite workers but agreed that all contractors on the projects would abide by the PLAs.  The Board's decision voided the agreements under Section 8(e) and clarified the application of the construction industry proviso to Section 8(e), but left other key issues unresolved.


This Paper will highlight the issues which were addressed by the Board and outline those issues left for another day.  

A.
The Facts.


Indeck designed, owned, and operated cogeneration ("cogen") facilities, which produced steam for sale to manufacturers and electricity for sale to public utilities.  In the early 1990s, Indeck planned to build cogens in Corinth, Olean, Yonkers, and Kirkwood, New York.  After plans to build the cogens were announced, objections to Indeck's environmental impact statement for the Olean project were filed by local labor unions.  


Indeck engaged in discussions with union representatives regarding the project.  The union representatives informed Indeck that the union would stop "every Indeck project in New York unless [Indeck] went union."  Indeck responded that it had no objection to using a union contractor to perform the work on the project.  In return for Indeck's assurances, the unions agreed to withdraw their environmental objections to the project and to submit letters supporting the project to the New York State Department of Environmental Conservation ("DEC").  The union subsequently submitted letters to the DEC withdrawing its objections to the Olean project and supporting it.


Indeck proceeded with its plan to build the cogen in Olean and selected Sirrine as the successful bidder to construct the plant.  At the time it was selected, Sirrine was not a union contractor.  However, Sirrine eventually entered into a PLA and the Olean cogen was built under the terms of that PLA.  


Meanwhile, plans to build the Corinth cogen were not progressing as smoothly.  Indeck had provided a verbal promise to use union labor on the project, but the union wanted a written commitment.  The union ultimately solicited a letter from Indeck in which Indeck agreed that it would ensure that any subcontractor on the project used union labor ("the letter agreement").  


After Indeck formally contracted with Sirrine to build the Corinth plant, officials for the unions and Sirrine adopted a PLA for the Corinth cogen, based on the PLA at Olean.  The "Sirrine-Trades Council Agreement" provided that any contractor or subcontractor employed on the project "shall be a signatory to and abide by all of the terms contained in the Project Labor Agreement for the Indeck [Corinth cogen."]  The Corinth PLA stated in pertinent part:

The Employer agrees that neither it nor any of its subcontractors will subcontract any work to be done on the project except to a person, firm, or corporation party to this Agreement.  Any contractor or subcontractor working on a project covered by this Agreement shall, as a condition to working on said project, become a signatory to and perform all work under the terms of this Agreement.

The PLA was signed by the local unions.  However, neither Sirrine nor Indeck were signatories.  Neither contemplated employing any workers in the construction and building trades on the jobsite.


A dispute between Indeck and Sirrine arose before construction on the project commenced.  Indeck replaced Sirrine with CNF Constructors, Inc. ("CNF") as the project manager.  Unlike its approach with Sirrine, Indeck did not require CNF to agree that CNF's subcontractors would be signatory to a PLA with the unions.  CNF completed the plant with a combination of union and nonunion labor.


The unions filed a lawsuit against Indeck in state court seeking $12 million in damages for Indeck's alleged breach of the letter agreement.  As an affirmative defense, Indeck asserted that the agreements were unenforceable and void under Section 8(e) of the National Labor Relations Act (the "Act").  The case was removed to the United States District Court, Northern District of New York.  Indeck subsequently filed an 8(e) unfair labor practice charge with the Board.  The district court proceeding was stayed pending the Board's resolution of the 8(e) charge.

B.
The NLRB Decision.
Section 8(e) of the Act prohibits agreements between an employer and a labor organization not to do business with another person or employer.
  These "secondary" agreements are prohibited primarily because they involve a neutral employer in labor disputes between a union and the primary employer/target.
  Recognizing the unique nature of the construction industry,
 Congress added to Section 8(e) what has become known as the "construction industry proviso," which renders Section 8(e) inapplicable to agreements "between a labor organization and an employer in the construction industry relating to the contracting or subcontracting of work to be done at the site of the construction…."
  
Unless saved by the construction industry proviso, the letter agreement signed by Indeck and the subsequent agreement involving Sirrine constituted unlawful secondary agreements under Section 8 (e):  both Indeck and Sirrine (the neutral employers) agreed not to do business with construction employers who were not union signatories (primary targets).  Before reaching the NLRB, the case was heard on two occasions by Administrative Law Judges.  Both held that the Indeck-Glens Falls project labor arrangements were lawful because Indeck qualified as "an employer in the construction industry" within the meaning of the construction industry proviso.


The central issue addressed by the Board in Indeck was "whether the otherwise prohibited letter agreement and the Sirrine-Trades Council agreement were protected under the construction industry proviso of 8(e)."  Indeck, 350 NLRB at *6.  


The union Respondents, who bore the burden of proving coverage under the proviso, defended the agreements on three grounds:  First, Indeck is an employer in the construction industry.  Second, the agreements were obtained as the result of collective bargaining.  Third, the agreements were negotiated and obtained in an effort to prevent problems associated with union and nonunion employees working together on a common worksite.  


The Board noted that, under certain circumstances, an employer can be an employer in the construction industry (for purposes of the proviso), even if it is not primarily engaged in the construction industry.  However, the Board specifically declined to address whether Indeck was a construction industry employer.

The Board reviewed the Supreme Court's decisions in Connell Construction v. Plumbers Local 100, 421 U.S. 616 (1975) and Woelke & Romero Framing, Inc. v. NLRB, 456 U.S. 645, 666 (1982).  Based on its analysis of these decisions, the Board found that the party seeking to invoke the construction industry proviso had the burden of proving both (1) that Indeck is an employer in the construction industry and (2) that the agreements were arrived at in the context of a collective bargaining relationship or had the purpose and effect of addressing potential jobsite friction between union and non-union workers.  Setting aside the first question, the Board concluded that the agreements were void and unenforceable because the Respondent unions failed to prove either prong of the second question --both of which were derived from "non-statutory" tests for application of the construction industry proviso articulated by the Supreme Court in Connell.


In Connell, the Supreme Court held that the construction industry proviso "extends only to agreements in the context of collective-bargaining relationships and, in light of congressional references to the Denver Building Trades
 problem, possibly to common-situs relationships on particular jobsites as well."
  In Indeck, the Board rejected the Respondent unions' argument that the agreements at issue in the case were negotiated and executed in the context of a collective bargaining relationship.  Specifically, the Board concluded that neither the letter agreement with Indeck or the subsequent agreement with Sirrine evidenced a collective bargaining relationship because: (1) neither of the agreements addressed the terms and conditions of employment for any Indeck or Sirrine employees; (2) Indeck did not employ any employees in the construction trades; (3) Sirrine did not employ any employees in those trades on the Corinth jobsite; and (4) neither Indeck nor Sirrine were signatory to the PLA.  According to the Board, therefore, the agreements were not negotiated and executed in the collective bargaining context.


The Supreme Court in Connell alluded to a potential additional non-statutory test which could trigger construction industry proviso protection for an otherwise illegal secondary agreement -- if the agreements are negotiated to minimize friction associated with having union and nonunion employees of different employers working on the same jobsite, the proviso may apply.
  The Board cursorily acknowledged the potential for this additional basis for proviso coverage, however, it expressly declined to address whether the Supreme Court's dictum actually established such an alternative test.  The Board stated that this “common situs” analysis was unnecessary because the actual purposes of the agreements at issue in Indeck were different.  The agreements were negotiated and executed to (1) remove the threat of union opposition to Indeck's attempt to obtain regulatory approval of its cogen plants and (2) for the union to achieve a monopoly on a major construction project to secure employment for its workers.  Neither of these reasons relate to tension on a jobsite resulting from union and nonunion workers working side by side.  Accordingly, even if the Board were to acknowledge that reduction of worksite friction constituted an additional basis for proviso coverage, the Respondent unions failed to plead and prove that the agreements were obtained to achieve those aims.  Further, the Board concluded that the avowed purposes of the agreement, including eliminating environmental opposition to the project and giving the union a monopoly on the workforce, are not the kinds of purposes protected by the proviso. 

C.
What Has Indeck Clarified?


Although the Board expressly declined to address key issues in Indeck, it did clarify some others.  

First, owners and construction managers who will not employ craft workers on the project cannot agree with a labor organization to require contractors to use only union labor.  The question whether an owner who does not have any prospect of jobsite construction employees within the trades can initiate, respond to a request for, or enter into an project labor agreement is now settled.  Such an owner cannot -- nor can the building trades unions -- under the non-statutory test imposed by Connell.

Second, a project owner's desire to eliminate union opposition to regulatory approval, permits or other non-labor issues, such as the owner's need for skilled labor or the union's desire for a "monopoly" at the project, are not legitimate bases for union-only agreements outside of a  collective bargaining relationship.  

Third, the burden is on the labor organization to plead and prove that the project owner or construction manager is "an employer in the construction industry," and that the agreement was negotiated and executed within a collective bargaining relationship (or possibly that the agreement was designed to eliminate tension on a worksite utilizing union and nonunion labor).


Finally, owners, construction managers and labor organizations desiring PLAs must include at least the general contractor or other contractors in the negotiations.  The owner, construction manager and union are prohibited from agreeing to PLAs and requiring the contractors, who played no part in negotiating the PLAs, to abide by them.


D.
What has Indeck Left Open?


First, the Board expressly left open the question of who (or what) is an "employer in the construction industry" entitled to protection under the proviso. The AGC's amicus brief in Indeck  argued that the prevailing "degree of control" test used by the NLRB and invoked by the Administrative Law Judges  in Indeck was unsupported by the legislative history, leads to anomalous and conflicting results and should be replaced by an "essential characteristics" test based on whether the entity resembled the kinds of entities that Congress sought to protect by enacting the proviso.  This issue is unresolved.


Second, the Board also refused to affirm whether, in the absence of a collective bargaining relationship, the goal of eliminating or avoiding jobsite friction which results from union and nonunion labor working side-by-side on a project justifies protection of the construction industry proviso.  Furthermore, the Board's decision is silent regarding whether a general contractor or construction manager, who does not employ construction workers on a particular jobsite, but who does employ workers on another job or jobs, may lawfully negotiate a project labor agreement.  


The Board also did not have an occasion to address whether a public owner of a project, not receiving federal funding, may execute a PLA.  However, such public entities are not considered "employers" for purposes of the NLRA.  Nor did the Board address whether union pension funds, which are oftentimes involved in providing financing for construction projects, may require PLAs as a condition of financing a project.  

E.  What Has Happened Since Indeck?

A search of caselaw as of April 15, 2008 did not reveal any cases interpreting or applying Indeck.


There are two NLRB General Counsel opinions that expressly address issues related to Indeck and may shed some light on the application and interpretation of the case.  


The Board's opinion in Indeck was cited in an Advice Memo addressed to  Region 4 dated February 25, 2008.  Metropolitan Regional Council of Carpenters, Southeastern Pennsylvania, State of Delaware, and Eastern Shore of Maryland and General Building Contractors Association, 2008 WL 833947.  In the memorandum, the General Counsel was asked to decide: 

“. . .whether a union signatory subcontracting clause is lawful under the construction industry proviso where: (1) the general contractors bound by the clause either employ or intend to employ workers who perform unit work; (2) the Union has invoked the clause to acquire work performed by other trades; and (3) the clause restricts the general contractor from doing business with subcontractors whose employees are represented by other building trades unions.”  
The General Counsel concluded that the subcontracting clause was lawful and that the charge alleging otherwise should be dismissed, absent withdrawal. 


The facts presented to the General Counsel were these:  The above-referenced unions all have a collective bargaining agreement with the General Building Contractors Association, Inc. ("the Association") covering employees represented by the Carpenters.  The subcontracting clause at issue provides: 

"The Employer agrees that he will not subcontract any work which is not covered by this Agreement that is to be done at the site of any job to which this Agreement is applicable, except to a contractor bound by the terms of this Agreement."


The Penn-Del Jersey Chapter of the National Electrical Contractors Association ("NECA") filed an unfair labor practice charge alleging that the Association and the Unions entered into and applied the subject subcontracting clause in violation of Section 8(e) to the extent the clause "has been applied outside a collective bargaining relationship to general contractors who do not employee or intent to employ employees to perform work within the Carpenters' jurisdiction."  NECA further alleged that the clause was unlawfully applied to obtain work traditionally performed by other trades, in addition to prohibiting subcontracting relationships with other unions.

 
In rejecting NECA's claims, the General Counsel first noted that all of the targeted general contractors were members of the Association and signatories to the Carpenters collective bargaining agreement with the Association.  Further, NECA failed to present any evidence that Association members bound to the Carpenters collective bargaining agreement did not employ or intend to employ workers who perform carpentry work.  Accordingly, there were no "stranger" contractors, as outlawed by Connell, where the union had expressly disclaimed representation of the general contractor's employees.  The General Counsel stated that Indeck, "where the general contractors neither employed nor intended to employ construction workers", was not applicable.


The General Counsel also rejected NECA's argument that the subcontracting clause went beyond the scope of the construction industry proviso because it prevented general contractors from doing business with subcontractors represented by other trade unions.  Citing Woelke & Romero's extensive examination of the proviso's legislative history, the General Counsel stated that the construction industry proviso's protection is not limited to jobsites at which the signatory union workers are employed.  Accordingly, the clause at issue was protected by the proviso.


The General Counsel also issued an Advice Memo for Region 32 while Indeck was pending in Sun Ridge, LLC, April 5, 2004, Case 32-CE-77-1.  In Part 3 of the Advice Memo, the General Counsel states that a PLA between three construction unions and a real estate developer requiring prospective buyers to give preference to union contractors and subcontractors was not protected by the construction industry proviso to Section 8(e).  The General Counsel found that the proviso did not apply because there was no collective bargaining relationship and because the agreement was not addressed to "common situs issues."  This determination appears to foreshadow the analysis of the Board in Indeck.  In Part 2 of the Advice Memo, the General Counsel found that the PLA was not protected by the proviso because the developer was not "an employer in the construction industry," applying the "degree of control" test.   


In conclusion, the Board's long-awaited decision in Indeck will impact the manner in which PLAs are negotiated by somewhat restricting the viable parties.  Nevertheless, PLAs remain readily available and enforceable where contractors who have collective bargaining relationships -- and perhaps other parties who at least sometimes employ construction trades -- are involved.  In addition, the traditional "degree of control" test remains the principal precedent for deciding the "employer in the construction industry" question at this time.
� Similar discussions occurred between Indeck and local labor unions regarding the cogen construction in Corinth; the union promised to support the project if Indeck agreed to use union labor to construct the plant.  


� Section 8(e) provides:


It shall be an unfair labor practice for any labor organization and any employer to enter into any contract or agreement, express or implied, whereby such employer ceases or refrains or agrees to cease or refrain from handling, using, selling, transporting, or otherwise dealing in any of the products of any other employer, or to cease doing business with any other person, and any contract or agreement entered into heretofore or hereafter containing such an agreement shall be to such extent unenforceable and void.


� Dreeben, Michael R, Hot Cargo Agreements in the Construction Industry:  Restraints on Subcontracting Under the Proviso to Section 8(e)." 1981 Duke L. J. 141, 150 (Feb. 1981).


� One commentator lists several of the problems resulting from such secondary agreements in the construction industry:  


By threatening the primary employer with the loss of business if it does not recognize the union, secondary agreements tend to organize from the top down.  Rather than appealing directly to the workers to form a union, top-down organizing imposes the union on both the workers and their employer, depriving workers of the right to choose or refrain from choosing a bargaining representative.  As a practical matter, once the employer recognizes the union, all the employees may be forced to submit to that union's representation.


Id. 


� The "construction industry proviso" states that "nothing in [Section 8(e)] shall apply to an agreement between a labor organization and an employer in the construction industry relating to the contracting or subcontracting of work to be done at the site of the construction, alteration, painting, or repair of a building, structure, or other work." 


� 421 U.S. 616 (1975).  In Connell, the Supreme Court was asked to decide whether a union signatory subcontract between a general contractor and a union that did not represent the contractor's employees was lawful under the "construction industry" proviso of Section 8(e), thereby entitling the agreements to the nonstatutory labor exemption from antitrust law.  


� NLRB v. Denver Building and Construction Trades Council, 341 U.S. 675 (1951).  In Denver Building Trades, the general contractor awarded an electrical subcontract to a subcontractor which used nonunion labor.  Both the general contractor and other contractors were union companies.  The union picketed to protest the presence of the non-union subcontractor on the project.  As a result of the pressure, the general contractor removed the subcontractor from the jobsite; the subcontractor filed unfair labor practice charges with the NLRB.  The NLRB found, and the Supreme Court agreed, that the pressure on the general contractor to influence the labor policies of the subcontractor constituted illegal secondary pressure in violation of the Taft-Hartley Act.


� 421 U.S. at 633.


� 421 U.S. at 633.
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