UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF TEXAS
LUBBOCK DIVISION

ASSOCIATED GENERAL CONTRACTORS
OF AMERICA; ASSOCIATED GENERAL
CONTRACTORS OF TEXAS; LUBBOCK
CHAMBER OF COMMERCE; and

J. LEE MILLIGAN, INC,,

Plaintiffs, Case No.

V.
U.S. DEPARTMENT OF LABOR and JULIE
SU, in her official capacity as Acting U.S.
Secretary of Labor,

Defendants.

COMPLAINT

INTRODUCTION

1. This lawsuit asserts claims under the United States Constitution and the
Administrative Procedure Act (“APA”), 5 U.S.C. 8 500 et seq., against the Department of Labor
(“Department” or “DOL”) regarding its “Updating the Davis-Bacon and Related Act Regulations”
published August 23, 2023, 88 Fed. Reg. 57526 (Aug. 23, 2023) (to be codified at 29 C.F.R. pts. 1,
3, 5) (hereinafter “Final Rule”).

2. The Final Rule unconstitutionally attempts to amend by executive order an act of
Congress, namely, the Davis-Bacon Act, and unlawfully imposes the requirements of the
Davis-Bacon Act (“DBA” or “Act”), 40 U.S.C. § 3141 et seq., to federal agency and federally funded
contracts by operation of law. See 29 C.F.R. §8 5.5(¢); Final Rule, 88 Fed. Reg. at 57739. The Final
Rule also unlawfully extends the DBA to apply to workers who are not “mechanics and laborers”

under the Act and unlawfully extends the scope of the work covered by DBA to include work that



is not performed “directly on the site of the work.” See 29 C.F.R. 8 5.2; Final Rule, 88 Fed. Reg.
at 57731-34.

3. The Final Rule took effect on October 23, 2023. Final Rule, 88 Fed. Reg. at 57526.

4. In promulgating these provisions in the Final Rule, the Final Rule violates the
Constitution, oversteps the Department’s statutory authority under the DBA, and is contrary to law.
The challenged provisions of the Final Rule, 29 C.F.R. 8§ 5.2 and 5.5(¢), are also arbitrary and
capricious in contravention of the Administrative Procedure Act (“APA”).

5. This action seeks a preliminary injunction.

6. This action also seeks permanent relief in the form of a declaration that the challenged
provisions of the Final Rule, 29 C.F.R. 88 5.2 and 5.5(e), violate Article I, Section 1 and Article I,
Section 3 of the Constitution, the APA and DBA and are arbitrary and capricious. The Court should
hold unlawful and set aside the challenged Final Rule provisions, and DOL should be enjoined from
implementing or enforcing the challenged Final Rule provisions in any manner.

JURISDICTION AND VENUE
7. This Court has jurisdiction over this action pursuant to 28 U.S.C. § 1331 and
5U.S.C. 88 702, 706. As to Plaintiffs' constitutional claim, this Court has authority to issue

“equitable relief . . . ‘[to] prevent[] entities from acting unconstitutionally.”” Free Enter. Fund v.
Pub. Co. Accounting Oversight Bd., 561 U.S. 477, 491 n.2 (2010) (quoting Correctional Servs.
Corp. v. Malesko, 534 U.S. 61, 74 (2001)).

8. The Court has authority to issue declaratory and injunctive relief pursuant to

28 U.S.C. 88 2201 and 2202, 28 U.S.C. § 1361, and to vacate unlawful agency action under

5U.S.C. § 706.



9. Venue is proper under 28 U.S.C. § 1391(b)(2) because a substantial part of the
events or omissions giving rise to the claims occurred in this district. Venue is also proper under
28 U.S.C. § 1391(e)(1)(B) because the defendants are officers, employees, and agencies of the
United States and a substantial part of the events or omissions giving rise to the claims occurred
in this district. See also 5 U.S.C. § 703 (venue for actions under the APA generally proper in “a
court of competent jurisdiction”).

PARTIES

10. Plaintiff Associated General Contractors of America (“AGC of America”) is a
nationwide trade association of construction companies and related firms. It has served the
construction industry since 1918, and over time, it has become the recognized leader of the
industry in the United States. Today, AGC of America has more than 27,000 members in 89
chapters stretching from Puerto Rico to Hawaii. Among these members are more than 6,500
general contractors and over 9,000 specialty contractors. AGC of America has at least one chapter
serving each and every state, Puerto Rico, and Washington, D.C., including 11 chapters in the
state of Texas. AGC members construct both public and private buildings, including offices and
apartment buildings, hospitals, laboratories, schools, shopping centers, factories, and warehouses.
Across the United States, AGC of America contractor members regularly bid for and perform
federal construction projects and federally funded construction projects which are subject to the
DBA. They construct highways, bridges, tunnels, dams, airports, industrial plants, pipelines,
power plants, power lines, and both clean water and wastewater facilities. AGC of America’s
mission is to advocate public policies that will expand and enhance the construction industry, to
offer educational programs and materials on topics of interest to its members, and to encourage

dialogue not only among construction companies but also between those companies and related



firms, including material suppliers, property owners, and design professionals. The association
also strives to maintain its members’ longstanding commitment to skill, integrity and
responsibility.

11. Plaintiff AGC of Texas, Highway, Heavy, Utilities & Industrial Branch (“AGC of
Texas”) is a chartered chapter of AGC of America. It is incorporated in Texas and headquartered
in Travis County, Texas. For nearly 100 years, it has represented the interests of the highway and
transportation contractors among the members of AGC of America in the state of Texas. For
nearly 40 years, it has also represented the industrial, municipal and utility contractors among
those members. AGC of Texas has over 650 members. Among them are more than 200 contractors
and more than 450 firms in closely allied industries. Collectively, their annual sales volume of
construction exceeds $4 billion. Many of its members are engaged in public and private
construction projects in this judicial district. The mission of the AGC of Texas is to advocate for
professional and ethical standards that support cost-effective, quality construction. Its prime
objective is to cultivate harmonious relations with supervising public authorities. To advance its
mission and prime objective, AGC of Texas offers a broad range of specialized publications. It
also hosts education and other events, and provides training, safety and other services. For the
federal government, its members regularly construct infrastructure projects for the U.S. Army
Corps of Engineers and the Federal Aviation Administration.

12. Plaintiff Lubbock Chamber of Commerce (“Plaintiff Lubbock Chamber”) is
located in Lubbock, Texas. It is the largest business federation on the South Plains of Texas, with
over 2,000 members who employ over 79,000 workers. Lubbock Chamber members include
many small entities within the meaning of the Regulatory Flexibility Act (“RFA™). 5 U.S.C.

§ 601(6).



13. Plaintiff J. Lee Milligan, Inc. (“JLM”) is a heavy and highway construction
contractor, located in Amarillo, Texas. JLM performs construction work as a prime contractor and
subcontractor on federally funded, state funded, and privately funded projects. JLM also operates
several aggregate material quarries in Texas and sells aggregate materials to customers, including
contractors performing work on federally funded projects subject to the DBA. JLM also provides
materials to federally funded projects subject to the DBA upon which JLM also works as a prime
contractor and subcontractor. JLM intends to bid on new federally funded projects subject to the
Final Rule and also to sell and transport aggregate materials to contractors performing work on
federal projects subject to the DBA. JLM also intends to transport aggregate materials to and from
federally funded projects subject to the DBA on which JLM will also bid and contract to perform
on-site construction services.

14, JLM expects to be bid against other contractors for these federally funded
construction contractors. In many cases, JLM will be bidding on federally funded projects on
which it will also provide and transport aggregate materials from one of its existing JLM quarries.
JLM wishes to be able to provide bids which are competitive with other contractors that do not
have their own material operations and that will be purchasing aggregate materials from third
party material suppliers.

15. Defendant, the U.S. Department of Labor (“Department” or “DOL”), is an agency
of the United States government, under the direction and control of the U.S. Secretary of Labor. The
Department enforces the DBA through its Wage and Hour Division.

16. Defendant Julie Su is the Acting U.S. Secretary of Labor. She is sued in her official

capacity.



ASSOCIATION STANDING

17. Plaintiff AGC of America, Plaintiff AGC of Texas, and Plaintiff Lubbock
Chamber each has standing to bring this litigation.

18. Plaintiffs AGC of America, AGC of Texas, and the Lubbock Chamber have
contractor members that perform work on projects which are subject to the DBA, and historically,
such contractor members have relied and rely in whole or in part upon bid advertisements and
contracts to determine whether the project is subject to the DBA. Many of these contractor
members provide construction services as a prime contractor or subcontractor and also maintain
material supply services that sell and deliver construction materials to other third-party
contractors. Such contractor members also provide materials on those federal and federally
funded projects on which the member contractor performs services as a prime contractor or
subcontractor. Many of these contractor members transport construction materials to and from
federally funded projects subject to the DBA on which they will also bid and contract to perform
on-site construction services. Some of these contractor members purchase structures for specific
use and installation on a DBA-covered project. Those structures may be manufactured at an off-
site facility that is dedicated exclusively, or nearly so, to the performance of a DBA contract or
project for a specific period of time lasting weeks, months or more.

19.  These contractor members are also subject to investigation by federal contracting
agencies and the DOL regarding compliance with the Final Rule, and accordingly are subject to
demand for the payment of back wages for the non-compliance with the DBA by themselves and
lower-tiered subcontractors, withholding and cross-withholding, and debarment. As a result,
many of Plaintiff AGC of America, Plaintiff AGC of Texas, and Plaintiff Lubbock Chamber

members have standing to bring this suit in their own right. Therefore, Plaintiff AGC of America,



Plaintiff AGC of Texas, and Plaintiff Lubbock Chamber may bring this action on behalf of those
members.

20.  The Lubbock Chamber is the largest business federation on the South Plains of
Texas, and its members include many small entities within the meaning of RFA. 5 U.S.C.

8 601(6). Asaresult, certain members of the Lubbock Chamber have standing to sue in their own
right. Therefore, the Lubbock Chamber has standing to bring this action on behalf of those
members.

21. None of the claims asserted through this lawsuit, or the relief requested, requires
direct participation of the members of Plaintiff AGC of America, Plaintiff AGC of Texas, or
Plaintiff Lubbock Chamber.

GENERAL ALLEGATIONS
The Davis-Bacon Act and the Secretary’s Improper Assumption of Legislative Power.

22. The DBA, as enacted in 1931 and subsequently amended, requires the payment of
minimum prevailing wages determined by the Department to laborers and mechanics working on
federal contracts in excess of $2,000 for the construction, alteration, or repair, including painting
and decorating, of public buildings and public works. See 40 U.S.C. § 3142.

23. Congress has also included the DBA prevailing wage requirements in numerous
other statutes (referred to as “Related Acts”) under which federal agencies assist construction
projects through grants, loans, loan guarantees, insurance, and other methods. Related Acts include
the National Housing Act of 1934, Pub. L. 73-479, 44 Stat. 1252; the Federal-Aid Highway Act
of 1956, Pub. L. 84-627, 70 Stat. 374; and the Infrastructure Investment and Jobs Act of 2021,
Pub. L. No. 117-58 (the Bipartisan Infrastructure Law). The Department maintains a list of Related

Acts on its government contracts compliance assistance website at:



https://www.dol.gov/agencies/whd/government-contracts

24. The Secretary of Labor has the responsibility to “prescribe reasonable regulations”
for contractors and subcontractors on covered projects. See 40 U.S.C. § 3145. The Secretary,
through Reorganization Plan No. 14 of 1950, also has the responsibility to “prescribe appropriate
standards, regulations and procedures” to be observed by federal agencies responsible for the
administration of the Davis-Bacon and Related Acts (“DBRA”) “[i]n order to assure coordination
of administration and consistency of enforcement of the labor standards provisions” of the DBRA.
15 FR 3173, 3176, effective May 24, 1950, reprinted as amended in 5 U.S.C. app. 1.

25. When enacting the DBA, Congress used precise language, and deemed that the
DBA applies only to “mechanics and laborers employed directly on the site of the work.” 40 U.S.C.
88 3141-3148; § 3142 (c)(1). This plain language is simple and unambiguous. Under its terms,
DBA applies only to mechanics and laborers, and only if they are “employed directly on the site
of the work.” The DOL’s Final Rule is an attempt to unconstitutionally amend the Act to extend
the DBA to apply to workers who are not mechanics and laborers, and to extend the scope of the
work covered by DBA to include work that is not performed “directly on the site of the work.”

The Final Rule Applies the DBA by Operation of Law
26.  The DBA expressly requires that public federal bid advertisement specification and
contracts contain specified provisions concerning the minimum wages to be paid to the laborers and
mechanics employed directly on the site of the work by contractors and subcontractors. The wages to
be paid must be “computed at wage rates not less than those stated in the advertised specifications.”
Specifically, 40 U.S.C. § 3142(a) requires that the “the advertised specifications for every contract in
excess of $2,000 to which the Federal Government or the District of Columbia is a party, for

construction, alteration, or repair, including painting and decorating, of public buildings and public


https://www.dol.gov/agencies/whd/government-contracts

works of the Government or the District of Columbia that are located in a State or the District of

Columbia and which requires or involves the employment of mechanics or laborers shall contain a

provision stating the minimum wages to be paid various classes of laborers and mechanics.” (emphasis

added.).

217. Further, 40 U.S.C. 8 3142(c) provides that:

Every contract based upon the specifications referred to in subsection (a) must
contain stipulations that: (1) the contractor or subcontractor shall pay all mechanics
and laborers employed directly on the site of the work, unconditionally and at least
once a week, and without subsequent deduction or rebate on any account, the full
amounts accrued at time of payment, computed at wage rates not less than those
stated in the advertised specifications, regardless of any contractual relationship
which may be alleged to exist between the contractor or subcontractor and the
laborers and mechanics; (2) the contractor will post the scale of wages to be paid in
a prominent and easily accessible place at the site of the work; and (3) there may
be withheld from the contractor so much of accrued payments as the contracting
officer considers necessary to pay to laborers and mechanics employed by the
contractor or any subcontractor on the work the difference between the rates of
wages required by the contract to be paid laborers and mechanics on the work and
the rates of wages received by the laborers and mechanics and not refunded to the
contractor or subcontractors or their agents.

See 40 U.S.C. § 3142(c).

28. 40 U.S.C. 8 3143 provides:

Every contract within the scope of this subchapter shall contain a provision that if
the contracting officer finds that any laborer or mechanic employed by the
contractor or any subcontractor directly on the site of the work covered by the
contract has been or is being paid a rate of wages less than the rate of wages required
by the contract to be paid, the Federal Government by written notice to the
contractor may terminate the contractor’s right to proceed with the work or the part
of the work as to which there has been a failure to pay the required wages.

See 40 U.S.C. § 3143.

29.

The Final Rule provides that the labor standards contract clauses and appropriate wage

determinations are effective “by operation of law” and considered to be incorporated even when they



have been wrongly omitted from a covered contract. See 29 C.F.R. 88 5.5(e) Final Rule, 88 Fed. Reg.
at 57739.

30.  The DOL lacks authority under the DBA statute to impose this proposed rule, as the
statute explicitly requires the contracting agency to include the DBA requirements. Section 3142(a)
requires that every contract “shall contain a provision stating the minimum wages to be paid various
classes of laborers and mechanics.” 40 U.S.C. § 3142(a). Further, Section 3142(c) mandates the
inclusion of specific DBA stipulations. 1d. 8§ 3142(c). Given this statutory language, the DOL as a
regulatory agency does not have the power to make any determination that the DBA requirements are
applicable by operation of law, and that contractors are liable for violations, where not included by the
contracting agency as requirements.

31.  The Final Rule does not require the DOL or any other federal administrative body to
make a determination of the application of the DBA to the contract.

The Final Rule Applies the DBA to Material Suppliers
Operated by Contractors or Subcontractors

32. The DBA applies to “all mechanics and laborers employed directly on the site of
the work.” See 40 U.S.C. 8§ 3142(a) and (c).

33. The Final Rule purports to codify the DOL’s long-standing subregulatory
guidance that the DBA and the vast majority of Related Acts entirely exclude from coverage bona
fide “material suppliers.” The Final Rule does so by defining the term “material supplier” and
amending the regulatory definitions of contract and contractor to exclude material suppliers from
their scope. See Section 5.2. Final Rule, 88 Fed. Reg. at 57731-34.

34. Significantly, the Final Rule further explains that if an entity engages in any
construction, alteration, completion, or repair work that is not incidental to material supply at the

site of the work, it is a contractor or subcontractor, not a material supplier. See Section 5.2; 88 Fed.

10



Reg. at 57733 (emphasis added). In such a case, the entity’s workers’ time at the site of the work
would be covered by the DBA, subject to a de minimis exception. This regulation eliminates a
20-percent threshold for material suppliers that had been set out previously in subregulatory
guidance, including the Department of Labor’s Wage and Hour Division (“WHD”). Field
Operations Handbook (“FOH”).

35. Section 5.2 is invalid because the DBA does not cover material suppliers.

36. The Final Rule’s application of the DBA to materials suppliers that are operated
by contractors or subcontractors ignores the statutory language and legislative history of the DBA,
essentially determining that a bona fide material supplier will be considered covered by the DBA
based simply upon its connection to a contractor or subcontractor. The Final Rule in this regard
amounts to a fundamental amendment to the DBA, and one which would reclassify employees of
material suppliers as “mechanics and laborers,” in a manner clearly contrary to the plain language
of the DBA.

The Final Rule Expands the DBA to Apply to All Time Spent
by Drivers On-Site Where Such Time is Related to
On-Hauling or Off-Transportation and is Not De Minimis

37.  The Final Rule articulates the circumstances under which onsite activities essential or
incidental to offsite transportation (e.g., pickup, dropoff, loading of materials and waiting time) by
employees of contractors or subcontractors is covered. Specifically, the Final Rule considers “covered
transportation,” to also include

[o]nsite activities essential or incidental to offsite transportation, defined as activities

conducted by a truck driver or truck driver’s assistant on the site of the work that are

essential or incidental to the transportation of materials or supplies to or from the site

of the work, such as loading, unloading, or waiting for materials to be loaded or

unloaded, but only where the driver or driver’s assistant’s time spent on the site of the

work is not de minimis.

See 29 C.F.R. 8 5.2; Final Rule, 88 Fed. Reg. at 57732 (emphasis added).

11



38. The amendments in the Final Rule expanding the DBA to apply to trucking
impermissibly conflict with the statute, which defines its coverage and is limited to “construction,
alteration, or repair, including painting and decorating, of public buildings and public works... .”
40 U.S.C. § 3142. Truck drivers are not “mechanics and laborers employed directly on the site of the
work.” 1d. § 3142(c)(1).

39.  The amendment is neither a clarification nor an updating of the Act that a President or
his agencies can lawfully undertake. It is a fundamental change to the Act by adding “transportation”
as a category of work covered by DBA, contrary to the congressional limitations of DBA to covering
only mechanics and laborers employed directly on the site of work. The expansion is also inconsistent
with the substantial body of case law interpreting the application of DBA to transportation drivers. See
Bldg. and Constr. Trades Dep’t AFL-CIO v. U.S. Dep’t of Labor Wage Appeals Bd., 932 F.2d 985,
992 (D.C. Cir. 1991); H. B. Zachary Co. v. U.S., 344 F.2d 352 (Ct. Cl. 1965); Ball, Ball & Brosamer,
Inc. v. Reich, 24 F.3d 1447 (D.C. Cir. 1994); L.P. Cavett Co. v. U.S. Dep't of Labor, 101 F.3d 1111,
1112 (6th Cir. 1996); Frank Bros. v. Wisconsin Dep't of Transp., 409 F.3d 880, 88283 (7th Cir. 2005).

The Final Rule Expands the DBA to Permanent Fabrication Facilities

40.  The Final Rule revises the definition of “site of the work” to define “secondary
construction sites” that are covered under the DBA. Such sites include any site away from the primary
worksite where all of the following requirements are met: (1) a “significant portion” of the building or
work is constructed; (2) the “significant portion” is constructed for specific use in that building or work
and is not just a product made available to the general public; and (3) the site is either established
specifically for the performance of the contract or project, or is dedicated exclusively, or nearly so, to
the performance of the contract or project for a specific period of time. Final Rule, 88 Fed. Reg. at

S7733.

12



41.  A*significant portion” is defined as
one or more entire portion(s) or module(s) of the building or work, such as a completed
room or structure, with minimal construction work remaining other than the installation

and/or final assembly of the portions or modules at the place where the building or
work will remain.

42. The Final Rule likewise defines a “specific period of time” to mean

a period of weeks, months, or more, and does not include circumstances where a site at
which multiple projects are in progress is shifted exclusively or nearly so to a single
project for a few hours or days in order to meet a deadline. DBA coverage exists only

during the specific period of time in which the site is dedicated exclusively, or nearly
S0, to the performance of the contract or project.

43. According to the DOL, this definition reflects an “incremental” expansion of coverage,
noting that under the prior regulatory definition in effect since 2000, a secondary site at which
“significant portions” of a public work are constructed was covered only if the site was established
specifically for contract or project performance. Id. at 57618. The Final Rule, however, impermissibly
extends coverage beyond the 2000 rule to include permanent manufacturing facilities which were not
established for contract performance solely upon the basis that they are dedicated, or nearly so, for a
specified period of time spanning weeks or months to the manufacturing of structures or other elements
that are to be installed at the site of the construction.

The Department Exercised Unguided Discretion
in Declining Requests to Lessen the Impact of the Final Rule

44, Without guidelines or direction in statutory text, the Department rejected requests
from various commentators that would have lessened the impact of the Final Rule for members of

Plaintiffs.

13



45. Of significance to Plaintiffs, without guidelines or direction from Congress, in
promulgating the operation of law provisions at Section 5.5(e), the DOL declined numerous
requests to provide contractors sufficient notice of the applicability of the DBA requirements. See
Exhibit 1, Comment Letter of Americans for Prosperity and Institute for the American Worker
(AFP-I14AW); Exhibit 2, Comment Contractor Compliance & Monitoring, Inc. (CC&M); Exhibit
3, Comment Letter of the Small Business Administration (“SBA”) Office of Advocacy; Exhibit 4,
Comment Letter of Independent Electrical Contractors (IEC); Exhibit 5, Comment Letter of Group
of U.S. Senators; Exhibit 6, Comment Letter of Wiley Rein Partners.

46. Additionally, without guidelines or direction in the statutory text, the DOL declined
requests from commentators to minimize the impact of the Final Rule in other ways. For example, the
DOL declined proposals to reduce the risk that contractors face for demands for back wages,
withholdings, and/or debarment where the federal agency or contracting officer failed to include the
DBA stipulations in the bid advertisement and contracts and the DBA was found to apply by operation
of law, and to expand the application of the de minimis rule to all covered workers and activities at the
site of work, not just truck drivers who are loading and unloading materials. Further, the DOL failed
to adequately analyze the new small businesses covered by DBA, failed to adequately analyze the
administrative burdens and compliance costs of the Final Rule, and failed to examine less burdensome
alternatives. See Exhibit 6, Comment Letter of Wiley Rein Partners; Exhibit 7, Comment Letter of the
AGC of America, Exhibit 3, Comment Letter of the SBA Office of Advocacy.

The Department’s Final Rule Is Arbitrary,
Capricious, And an Abuse of Discretion

47. The DBA does not confer upon the DOL the authority to impose the DBA upon a
contract, from inception, by operation of law. Significantly, the Final Rule does not require that

either the contracting agency or the DOL first determine that the DBA does, in fact, apply before

14



the operation of law provision is effective. This presents the risk that, where disputed, it will be
left to arbitrators, district courts, state courts, and other tribunals to make the determination
whether the DBA applies to the contract. Moreover, this Final Rule provision adds undue
uncertainty for all bidders as to what the contract terms are and whether the DBA requirements
apply, which will invariably lead to discrepancies in bid submissions among contractors that may
interpret a potential application of the DBA differently. Further, this operation of law provision
adds undue uncertainty whether a contractor will be compensated if those terms change at the
Department’s direction. Further, this operation of law provision imposes real-world challenges on
prime contractors that may have contracted with and paid lower-tier subcontractors for work
performed before there is any determination that the contract is subject to the DBA. Once such
subcontractors have completed their contracts and are paid, the prime contractor may not be able
to obtain evidence from the subcontractor of the wages paid to workers and whether such wages
met the DBA requirements and if not, by how much.

48. The DBA does not confer upon the DOL the authority to expand the DBA to apply
to material suppliers by virtue of the sole fact that the materials suppliers are operated by a
contractor or subcontractor. The DOL concedes that the provision strictly limiting the material
supplier exemption to companies whose only contractual responsibilities are material supply or
activities incidental to material supply (thereby excluding from the exemption companies that also
perform any other onsite construction) is “arguably” a change from current practice. The DOL
nonetheless contends that such a change is consistent with existing DOL guidance. See Final Rule,
88 Fed. Reg. at 57623. The DOL’s proffered justification, however, is not supported by that
purported guidance and its reference to the existing 20-percent threshold that applies to the on-site

time spent by employees of material suppliers. Such a standard exists to ensure that if such
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employees spend too much time on-site performing covered work, then the DBA applies to such
time. This change in the Final Rule, however, turns the material supplier exclusion on its head by
making such material suppliers subject to the DBA solely because they are operated or owned by
contractors. The DOL cites no evidence or facts showing that the employees of such material
suppliers are the same group of workers or workers who interact or are intertwined with the
employees of the contractor. Instead, the DOL simply concludes the 20-percent threshold test has
led to confusion and that “the need for clarity and predictability outweigh any reliance interests
implicated by the final rule’s change from the subregulatory 20-percent threshold.” Final Rule, 88
Fed. Reg. at 57624.

49.  The DBA does not confer upon the DOL the authority to expand the DBA to include
activities conducted by a truck driver or truck driver’s assistant on the site of the work, such as loading,
unloading, or waiting for materials to be loaded or unloaded, where the driver or driver’s assistant’s
time spent on the site of the work is not de minimis. The DOL intends to aggregate a driver’s total time
on the worksite during the day or week to determine whether it is de minimis. Significantly, the Final
Rule does not define “de minimis.” The DOL states it “will consider whether to further elaborate on
the definition of de minimis in subregulatory guidance” Id. at 57626.

50.  The DBA does not confer upon the DOL the authority to expand coverage beyond
the 2000 rule to include permanent manufacturing facilities which were not established for contract
performance solely upon the basis that they are dedicated, or nearly so, for a specified period of time
spanning weeks or months to the manufacturing of structures, or other elements that are to be installed
at the site of the construction.

Injury to the Plaintiffs

51. On October 23, 2023, the Department’s Final Rule became effective.

16



52. If not enjoined, the Final Rule will severely and irreparably harm prime contractors
and contractors working on contracts subject to the Final Rule.

53.  Prime contractors and subcontractors are subject to significant consequences for
failing to comply with the DBA. Prime contractors are strictly liable for back wages owed to its
employees or employees of any subcontractor on the project. Further, the Final Rule provides
that upper-tier subcontractors may be responsible for non-compliance with the DBA by lower-tier
subcontractors and responsible for the payment of any back wages resulting from such violations.
See 29 C.F.R. § 5.5(a)(6).

54.  Prime contractors are also subject to withholding from payment due from a
contracting agency where the contracting agency determines there are amounts due and unpaid to
workers because of DBA violations. The DOL may also direct federal agencies to withhold
contract payments due to violations of DBA. If the funds remaining due to the contractor on the
contract under which DBA violations occurred are insufficient, the federal agency can withhold
funds from other contracts subject to DBA that are held by the same prime contractor.

55.  The Final Rule clarifies that cross-withholding can be from any contract held by
the same prime contractor, even if the contract was awarded or assisted by a different agency than
the agency that awarded or assisted the contract on which violations necessitating the withholding
occurred. See 29 C.F.R. 88 5.5(a)(2)(i), 5.5(b)(3)(i), 5.9(b). Further, the Final Rule establishes
the ability to cross-withhold from entities other than the entity that directly entered into the
contract with the contracting agency. Accordingly, under the Final Rule, when a prime contractor
uses a single-purpose entity, joint venture, or other similar vehicle to secure DBRA-covered

contracts, the Department may pursue cross-withholding on any other contract held by one of the
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related entities. See 29 C.F.R. 88 5.2 (new definition of “prime contractor”), 5.5(a)(2)(i),
5.5(b)(3)(i), 5.9(b) and (c).

56.  Prime contractors and subcontractors are also subject to debarment proceedings
where found by the DOL to be in “disregard of the contractor’s “obligations to employees or
subcontractors,” and may be ineligible to participate in any DBA contracts for a period of up to
three years. Final Rule, 88 Fed. Reg. at 57674. Debarment applies to the contractor or
subcontractor and any firm, corporation, partnership, or association in which the contractor or
subcontractor has a substantial interest. Id. at 57678; 29 C.F.R. § 5.12(a)(1). Debarment
proceedings can be recommended by the contracting officer or may be initiated by DOL. Final
Rule, 88 Fed. Reg. at 57742.

57.  The Final Rule provision imposing the DBA requirements by operation of law will
have an irreparable and financially crippling impact on prime contractors and contractors that are
determined to have performed contracts which are later determined to be subject to the DBA.
Such contractors will be subject to the demands for back wages, withholdings, and debarment by
the very federal agencies, erroneously, that the DBA did not apply to in the first place.

58.  The Final Rule provision expanding the DBA to apply to material suppliers by
virtue of the sole fact that the materials suppliers are operated by a contractor or subcontractor
will irreparably harm those contractors by placing such contractors at a competitive disadvantage
with their material supply competitors that provide materials services only because those
contractors must compensate the material supplier worker DBA-required wages for all on-site
work.

59. Prime contractors and contractors will be irreparably harmed by the Final Rule

provision expanding the DBA to include activities conducted by a truck driver or truck driver’s
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assistant on the site of the work, where the driver or driver’s assistant’s time spent on the site of the
work is not de minimis, because the provision imposes an unspecified standard and unreasonable
recordkeeping requirements on such contractors. Such contractors will be unjustly subject to the
demands for back wages, withholdings, and debarment for non-compliance.

60. Prime contractors and subcontractors will be irreparably harmed by the Final Rule
provision that expands the DBA to cover permanent manufacturing facilities which were not
established for contract performance, solely upon the basis that they are dedicated, or nearly so, for a
specified period of time spanning weeks or months to the manufacturing of structures or other elements
that are to be installed at the site of the construction.

CLAIMS FOR RELIEF
COUNT I
Declaratory Judgment Under 28 U.S.C. 88 2201-2202, 5 U.S.C. § 706(2)(B),
Article I, Section 1 and Article 11, Section 3 of the United States Constitution that Sections
5.2 and 5.5(e) of the Final Rule are Contrary to Constitutional Right

61. Plaintiffs restate and incorporate by reference the preceding paragraphs as if fully set
forth herein.

62.  Article I, Section 1 of the United States Constitution vests exclusive legislative
authority in the Congress. Article 11, Section 3 of the United States Constitution requires the Executive
Branch to “take care that the laws be faithfully executed.” U.S. Const. art. 11, § 3.

63. In issuing the Final Rule provisions, 29 C.F.R. 88 5.2 and 5.5(e) (effective October 23,
2023), Defendants, who are members of the Executive Branch, engaged in prohibited legislative
activity. Defendants did not merely interpret or administer the statute that Congress enacted. Instead,
they created substantive requirements wholly untethered to the statutory text. They accomplished this

through and by the means of issuing ambiguous regulations, 29 C.F.R. §§ 5.2 and 5.5(e).
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64. By engaging in legislative activity from the Executive Branch, Defendants violated
Article I, Section 1 and the separation of powers required therein.

65. By engaging in legislative activity from the Executive Branch, Defendants violated
Article 11, Section 3 (the “Take Care Clause”), by failing to “take care that the laws be faithfully
executed.” U.S. Const. art. 11, § 3.

66. In violating constitutional separation of powers, Defendants also violated the APA,
5U.S.C. § 706(2)(B).

67.  Because of Defendants’ actions, Plaintiffs and their members will suffer harm as set
forth above, including exposure to legal claims for back wages, withholdings, and debarment for failure
to comply with Defendants’ guidance.

68. Plaintiffs have no other adequate remedy in court or administratively for Defendants’
unlawful action as described herein, and such action has caused Plaintiffs to suffer undue and actual
hardship and irreparable injury.

COUNT 11
Declaratory Judgment Under 28 U.S.C. 8§ 2201-2202
and 5 U.S.C. 88 706(2)(A) and 706(2)(C) that the
Final Rule Exceeds Statutory Authority
69. Plaintiffs restate and incorporate by reference the preceding paragraphs as if fully set
forth herein.

70. Defendants’ Final Rule provisions, 29 C.F.R. 88 5.2 and 5.5(e) (effective October 23,
2023), are not authorized by the DBA or any other law.

71. Defendants’ Final Rule provisions, 29 C.F.R. 88 5.2 and 5.5(e) (effective October 23,

2023), exceed Defendants’ statutory jurisdiction and authority.

20



72.  Accordingly, Defendants’ Final Rule provisions, 29 C.F.R. 8§ 5.2 and 5.5(e) (effective
October 23, 2023), are in excess of Defendants’ statutory authority, jurisdiction, and limitations, in
violation of 5 U.S.C. § 706(2)(C), and are not in accordance with law, in violation of 5 U.S.C.
§ 706(2)(A).

73. Because of Defendants’ actions, Plaintiffs and their members will suffer harm as set
forth above, including exposure to legal claims and debarment for failure to comply with Defendants’
guidance.

74. Plaintiffs have no other adequate remedy in court or administratively for Defendants’
unlawful action as described herein, and such action has caused Plaintiffs to suffer undue and actual
hardship and irreparable injury.

COUNT 111
Declaratory Judgment Under 28 U.S.C. §8 2201-2202 and 5 U.S.C. 8§706(2) (A
that the Sections 5.2 and 5.5(e) of the Final Rule Are Arbitrary and Capricious,
an Abuse of Discretion, and Not in Accordance with the Law

75. Plaintiffs restate and incorporate by reference the preceding paragraphs as if fully set
forth herein.

76. Under the APA, a reviewing court must set aside an agency action that is “arbitrary,
capricious, an abuse of discretion, or otherwise not in accordance with law.” 5 U.S.C. § 706(2)(A).

77.  The pertinent text of the DBA is unambiguous, and it precludes the Defendants’
challenged provisions in the Final Rule.

78. In addition, the legislative history of the DBA demonstrates that Congress has spoken

to this issue in a manner that is irreconcilable with the Defendants’ approach.
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79. Therefore, the Defendants’ provisions in the Final Rule, 29 C.F.R. 88 5.2 and 5.5(e)
(effective October 23, 2023), are arbitrary and capricious, are an abuse of discretion, and are contrary
to the law.

80. Because of Defendants’ actions, Plaintiffs and their members will suffer harm as set
forth above, including exposure to legal claims and debarment for failure to comply with Defendants’
guidance.

81. Plaintiffs have no other adequate remedy in court or administratively for Defendants’
unlawful action as described herein, and such action has caused Plaintiffs to suffer undue and actual
hardship and irreparable injury.

PRAYER FOR RELIEF

Wherefore, Plaintiffs pray for relief as follows:

82. A declaratory judgment that the challenged provisions of the Final Rule, 29
C.F.R. 88 5.2 and 5.5(e) (effective October 23, 2023), are “contrary to constitutional right,
power, privilege, or immunity” under the APA;

83. A declaratory judgment that the challenged provisions of the Final Rule, 29
C.F.R. 88 5.2 and 5.5(e) (effective October 23, 2023), are unlawful under the Constitution’s
separation of powers;

84. A declaratory judgment that the challenged provisions of the Final Rule, 29 C.F.R.
88 5.2 and 5.5(e) (effective October 23, 2023), are “in excess of statutory jurisdiction, authority,
or limitations, or short of statutory right” under the APA,

85. A declaratory judgment that the challenged provisions of the Final Rule, 29
C.F.R. 88 5.2 and 5.5(e) (effective October 23, 2023), are “arbitrary, capricious, an abuse of

discretion, or otherwise not in accordance with law” under the APA;
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86. A preliminary and permanent injunctive relief barring Defendants from
enforcing, publicizing, or otherwise encouraging any person or court to follow or to defer to
the challenged provisions of the Final Rule, 29 C.F.R. 8§ 5.2 and 5.5(e) (effective October
23, 2023);

87. A preliminary and permanent injunctive relief ordering Defendants to rescind
the challenged provisions of the Final Rule, 29 C.F.R. 8§ 5.2 and 5.5(e) (effective October
23, 2023), forthwith;

88.  All other relief to which the Plaintiffs may show themselves to be entitled,

including attorneys’ fees and costs of suit.

DATED: November 7, 2023.
Respectfully submitted,

/s/ Robert R. Roginson

Robert R. Roginson

CA Bar No. 51437

OGLETREE, DEAKINS, NASH, SMOAK & STEWART,
P.C.

400 S. Hope Street, Suite 1200

Los Angeles, California 90071

213.457.5873 Direct
robert.roginson@ogletree.com

Admission Pro Hac Vice Pending

LEAD COUNSEL FOR PLAINTIFFS

Jeffrey C. Londa

State Bar No. 12512400

OGLETREE, DEAKINS, NASH, SMOAK & STEWART,
P.C.

500 Dallas Street, Suite 3000

Houston, Texas 77002

Office: (713) 655-5750

Fax: (713) 655-0020

jeff.londa@ogletree.com
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And

Fernando M. Bustos

State Bar No. 24001819
fbustos@bustoslawfirm.com
Benjamin E. Casey

State Bar No. 24137943
bcasey@bustoslawfirm.com
BUSTOS LAW FIRM, P.C.
P.O. Box 1980

Lubbock, Texas 79408-1980
(806) 780-3976

(806) 780-3800 FAX

LOCAL COUNSEL FOR PLAINTIFFS
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May 17, 2022
Submitted Via Regulations.gov

Amy DeBisschop

Director

Division of Regulations, Legislation, and Interpretation
Wage and Hour Division

U.S. Department of Labor,

Room S-3502

200 Constitution Avenue NW

Washington, DC 20210

Re: Comments on Notice of Proposed Rulemaking, Updating the Davis-Bacon and
Related Acts Regulations, 87 Fed. Reg. 15,698 (Mar. 18, 2022), RIN 1235-AA40.

Dear Ms. DeBisschop:

We write on behalf of Americans for Prosperity Foundation and the Institute for the
American Worker.! We appreciate this opportunity to comment on the Notice of Proposed
Rulemaking regarding Updating the Davis-Bacon and Related Acts Regulations (RIN 1235-
AAA40), as published at 87 Fed. Reg. 15,698 (the “NPRM”).

L Introductory comments.

The NPRM proposes “to amend regulations issued under the Davis-Bacon and Related
Acts that set forth rules for the administration and enforcement of the Davis-Bacon labor standards
that apply to Federal and federally assisted construction projects.” 87 Fed. Reg. at 15,698.

We support efforts to bring greater clarity and transparency to the government contracting
process but have concerns over a number of the proposed amendments to the Department’s Davis-
Bacon Act regulations. First, as set forth below, the proposed amendment of the test to determine
the applicable prevailing wage rates for a given contract is arbitrary and will unjustifiably privilege
higher union wages in a given locality, leading to higher costs and a greater burden on the taxpayers
who ultimately fund government contracting. Second, the NPRM’s proposal to use wage
escalation data from the Bureau of Labor Statistics (“BLS”) will improperly inflate Davis-Bacon
Act wage determinations because no changes to the Department’s underlying wage survey process
is contemplated. Third, the proposal to eliminate the distinction between urban and rural work
areas when making prevailing wage determinations is unjustified by the text of the Davis-Bacon
Act and will result in unnecessary inflation of construction costs. Fourth, the proposal to treat

I See AMERICANS FOR PROSPERITY FOUNDATION, https://americansforprosperityfoundation.org/; INSTITUTE FOR THE
AMERICAN WORKER, https://i4aw.org.
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certain different wage rates as functionally the same also will unjustifiably inflate construction
costs by improperly privileging union wages. And finally, the Department’s proposal to effect
prevailing wage requirements by operation of law rather than through incorporation of appropriate
clauses in covered contracts exceeds the Department’s authority and violates the express
provisions of the Davis-Bacon Act.

I1. The proposed amendment to the “prevailing wages” test is arbitrary and
unjustified and will only add to the current inflationary economic conditions.

The Davis-Bacon Act requires payment of locally prevailing wages and fringe benefits on
specific Federal construction contracts, 40 U.S.C. § 3142,% and Congress has incorporated the
“prevailing wages rate” requirement into a large number of additional related acts. The purpose
of this provision, according to a 1981 Memorandum from the Office of Legal Counsel, which the
Department itself relies on, is “to prevent the exploitation of imported labor and the concomitant
depression of local wage rates.””

The 1981 OLC memorandum notes, however, the Act neither defines what it means by
“prevailing” nor the procedure by which the Department is to determine the applicable prevailing
wage rate.* The OLC therefore looked to “the common meaning of the word, and to the legislative
history and purpose of the two Acts” to come to the conclusion that “prevailing” means the “most
current” or “predominant” wage in the relevant locality.® Just as important, the OLC further
concluded that “if no single wage can fairly be said to be ‘prevailing,” and no single rate ‘most
current,” an average may represent the closest approximation of the statute’s requirement.”®

Building on this memorandum, the Department’s current regulations, implemented during
a 1981-82 rulemaking, define the prevailing wage rate as “the wage paid to the majority (more
than 50 percent) of the laborers or mechanics in the classification on similar projects in the area
during the period in question.” 29 C.F.R. § 1.2. Where there is no majority, “the prevailing wage
shall be the average of the wages paid, weighted by the total employed in the classification.” Id.

This makes sense, is non-arbitrary, and gives full effect to the language of the Davis-Bacon
Act. It has been in use for more than 40 years, almost half the entire life of the Act, and should be
retained as the best and most accurate means of implementing the intent of Congress. As the
Department itself concluded in the 1981-82 rulemaking, “the term ‘prevailing wage’ contemplates
the most widely paid rate as a definition of first choice. The Department has accordingly

240 U.S.C.§ 3142(b): “The minimum wages shall be based on the wages the Secretary of Labor determines to be
prevailing for the corresponding classes of laborers and mechanics employed on projects of a character similar to the
contract work in the civil subdivision of the State in which the work is to be performed, or in the District of Columbia
if the work is to be performed there.”

3 Determination of Wage Rates Under the Davis-Bacon & Serv. Cont. Acts, 5 Op. O.L.C. 174, 176 (1981),
https://www.justice.gov/sites/default/files/olc/opinions/1981/06/31/op-0lc-v005-p0174_0.pdf.

41d. at 175.
5 1d. at 175-76.
61d at177.
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determined that the revision which defines prevailing wage as the majority, or weighted average
where there is no majority, is the most proper interpretation of the statue.” 47 Fed. Reg. 23,645.

The Department’s current proposal is to return to the rule in place before the 1981-82
rulemaking, which would add to the current definition an additional test, the so-called 30 percent
rule, whereby “in the absence of a wage rate paid to a majority of workers in a particular
classification, a wage rate will be considered prevailing if it is paid to at least 30 percent of such
workers.” 87 Fed. Reg. 15,700.

This would be an arbitrary change. What is sacrosanct about the figure of 30 percent?
Why not 32.5 percent or 43.1 percent or any of the infinite percentages that might be chosen
between 0 and 50 percent? In other words, there is nothing in the Davis-Bacon Act to motivate or
justify the choice of 30 percent. Moreover, in the 1981-82 rulemaking, the Department agreed
with commentators who demonstrated “a rate based on 30 percent does not comport with the
definition of ‘prevailing’, and that the 30 percent rule gives undue weight to collectively bargained
rates.” 47 Fed. Reg. 23644. Nothing in the NPRM contradicts that conclusion.

Indeed, contrary to any provision in the Davis-Bacon Act, the 30 percent rule appears
motivated solely to give precedence to union wages since, under a collective bargaining agreement,
wage earners in a particular classification generally earn uniform rates. In addition, union
contractors historically have participated in the Department’s wage surveys at a higher rate than
non-union contractors.” As such, the 30 percent rule will cause the Department’s wage
determinations to reflect union rates, which in almost all instances are higher than the norm.

Implementation of the 30 percent rule also would unjustifiably ignore the rates applicable
to 70 percent of workers. That is, where there is no majority, there is by definition no actual
prevailing rate and a resort to the 30 percent rule would serve to inflate the wage determination by
relying only on the highest wage earners in the locality. Where there is no majority, the only
proper way to approximate the prevailing wage within the meaning of the Davis-Bacon Act is to
include 100 percent of workers and take the weighted average of their wage rates. Any other
approach would be arbitrary and serve purposes not contemplated by the Act.

One further observation. The proposed amendment to the prevailing wage definition would
seriously impact the infrastructure spending contemplated under the Investment and Jobs Act
enacted last November. That Act included approximately $550 billion in new spending, almost
all of which will fall under Davis-Bacon Act requirements. Given the fixed amount of money
available under that Act, the Department’s current proposal, which necessarily with increase labor
costs, will ultimately reduce the number of projects the Act will be able to fund.

To conclude, implementation of the 30 percent rule would result in an increase in the labor
costs of federal construction projects by unjustifiably relying on only the highest wage earners in
the Department’s wage rate determinations. That this would be done in the current inflationary

7 See, e.g., James Sherk, Labor Department Can Create Jobs by Calculating Davis— Bacon Rates More Accurately
(Jan. 21, 2017), at 4, https://www.heritage.org/sites/default/files/2017-01/BG3185_0.pdf (explaining that, whereas
“[o]nly 14 percent of construction workers are covered by union contracts..., the GAO reports that 63 percent of
Davis— Bacon rates are union rates.”).
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economic conditions makes no sense because there is no statutory reason to change the current
regulations. The Department should reject the amendment and retain the current definition.

III.  The proposal to rely on BLS employment cost index data will unjustifiably
inflate wage rate determinations.

The NPRM states “the Department proposes to add language to [29 C.F.R.] § 1.6(c)(1) to
expressly permit adjustments to non-collectively bargained rates on general wage determinations
based on U.S. Bureau of Labor Statistics (BLS) Employment Cost Index (ECI) data or its successor
data.” 87 Fed. Reg. 15,717

Although a greater use of BLS data for the Department’s wage determinations would be
welcome as providing more accurate data than currently in use,® this particular proposed
amendment would unjustifiably inflate applicable Davis-Bacon wage rates because the NPRM
makes no changes in the Department’s voluntary wage survey process. That survey process is
demonstrably unscientific and inaccurate, as it relies on unrepresentative, self-selected, and
unreliably small sample sizes, among other problems.” BLS uses more accurate statistical
sampling techniques to establish market wage rates and wage escalators, but the NPRM proposes
only to use the Employment Cost Index (the escalator) without also adopting the underlying BLS
wage determinations. This mixing of two different methodologies for determining the applicable
prevailing wage will only entrench the Department’s unreliable and inaccurate Davis-Bacon Act
wage determinations while also unjustifiably inflating those rates with the unrelated BLS escalator.

A more accurate and proper methodology would be to completely scrap the current wage
survey process and adopt the appropriate BLS data in its entirety, a change that some have
estimated could result in more than 30,000 new construction jobs a year. '

IV.  The proposal to dissolve the distinction between urban and rural work areas
is unjustified and will inflate construction costs.

Under current regulations, wage determinations are made at the county level where
possible and, if insufficient data exists, the geographic area is expanded to surrounding counties.
When expanding the geographic boundaries, however, urban and rural areas are kept separate since
the wage rates in such areas typically differ. See 29 C.F.R. § 1.7(b). This distinction comparts
with the Davis-Bacon Act requirement that wage determinations be made in respect of “the civil
subdivision of the State in which the work is to be performed.” 40 U.S.C. § 3142(b). Inits 1981—
82 rulemaking, the Department agreed with this understanding, explaining that to combine urban
and rural rates in such circumstances would be “inappropriate.” 47 Fed. Reg. 23,647.

The current NPRM proposes to eliminate this practice by counting together both urban and
rural wage rates in its wage rate surveys. Such a practice, however, will result in urban wages
being overrepresented because such data is more forthcoming than its counterpart in rural area.
The result again will be an unjustified inflation of labor costs that is not motivated or justified by

8 See generally id.
° Id. at 2ff.
10 7d. at 12-15.
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either the text of the Davis-Bacon Act or the intent of Congress. That increase will
disproportionately impact rural areas, as they are typically less well positioned to pay higher
wages. The Department should retain the current form of 29 C.F.R. § 1.7(b).

V. The proposal to treat certain different wage rates as functionally the same is
arbitrary and unjustified, will unfairly privilege union wages, and will
improperly inflate construction costs.

Under the NPRM, “the Department proposes to amend [29 C.F.R.] § 1.3 to include a new
paragraph at § 1.3(e) that would permit the Administrator to count wage rates together—for the
purpose of determining the prevailing wage—if the rates are functionally equivalent and the
variation can be explained by a CBA or the written policy of a contractor.” This change is designed
to get around the 2006 decision of the Department’s Administrative Review Board (“ARB”) in
Mistick Construction, ARB No. 04-051, which held the meaning of “same wage” for determining
prevailing wage rates precluded the Department from treating different wage rates as functionally
the same. See 87 Fed. Reg. 15,699.

This proposed change is not justified. The Department’s rules for counting wages, whether
for purposes of the majority 50 percent rule under the current regulations or for the proposed 30
percent rule, already favor the wage rates of union contractors because of their greater participation
in wage surveys and the more uniform rates characteristic of collective bargaining agreements. As
already noted, 14 percent of construction workers who are covered by union contracts account for
63 percent of applicable Davis—Bacon Act wage rates.!! Abrogating the ARB’s Mistick
Construction decision and introducing additional agency discretion for which rates are sufficiently
similar for the prevailing wage determination, especially where the agency is directed to look for
justification in collective bargaining agreements, will only increase the likelihood of finding union
rates to be the prevailing rates, leading to the unjustified inflation of labor costs. The Department
should reject this proposed change to its regulations.

VI.  The proposal to enforce applicable prevailing wage rates by operation of law
rather than by contract is not supported by the Davis-Bacon Act.

Currently, contractors are not held responsible for compliance with the Davis-Bacon Act
unless the required clauses have been included in the project’s governing contracts. See 4 U.S.C.
§ 3142(c) (requiring stipulations on prevailing wage rates to be included in contracts). This rule
comports not only with the governing statute but also with general contract law principles, which
puts the onus for compliance in this respect on the government as the party in the best position to
know if the Davis-Bacon Act requirements apply to the particular contract in question.

The NPRM seeks to undermine this rule by declaring the imposition of Davis-Bacon Act
requirements “by operation of law.” See 87 Fed. Reg. 15,724 (“[T]he Department proposes to add
language to [29 C.F.R.] § 3.11 explaining that the requirements set forth in part 3 are considered
to be effective as a matter of law, whether or not these requirements are physically incorporated
into a covered contract.”). Invariably, this change will lead to greater litigation, and the consequent

' See supra note 7.
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waste of government and private resources, because, without direct contractual notice to
contractors, the risk of unknowing violations will abound.

The vast extent of government contracting in the American economy, together with the
potential applicability of Davis-Bacon Act requirements to contracts that are silent on the matter,
heightens the risk of inadvertent and completely avoidable noncompliance. The consequences to
contractors could be severe, which will only raise the government’s cost of construction over the
long term—representing yet another way the newly proposed regulations will greatly increase the
costs of public infrastructure projects. The statue requires the government to include the proper
clauses in covered contracts, and so do principles of contracting in good faith. As such, there is
no legal or policy justification for this proposed change to the applicable regulations.

%k %k %k

Thank you for your time and attention. If we can provide any additional information or
otherwise be of further assistance, please do not hesitate to contact us.

Respectfully submitted,

Lee A. Steven

Austen Bannan

AMERICANS FOR PROSPERITY FOUNDATION
1310 North Courthouse Road, 7th Floor
Arlington, VA 22201

571-329-1716

571-215-7573

Isteven@afphq.org

abannon@afphq.org

Vincent Vernuccio

President

INSTITUTE FOR THE AMERICAN WORKER
PO Box 458

Hamilton, VA 20159

607-437-0482

vinnie@i4aw.org
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The undersigned is an attorney who has practiced in the field of prevailing wage for over 40 years. | am
also the president and major stockholder of Contractor Compliance and Monitoring Inc., a prevailing wage
consulting company that assists public agencies and contractors with state and federal prevailing wage
requirements. | have worked with over hundred agencies and over a thousand contractors in my career. |
have worked with both union and open shop contractors, have testified as an expert in the field of
prevailing wage and am the author of three books on prevailing wage compliance, including AGC of
America’s Davis-Bacon Compliance Manual. | provide this background in hopes that you will provide
sufficient weight to my comments as one who has spent a professional lifetime in this field.

Wage Surveys and Determinations: The calculation of prevailing wages should not be based on a
common wage rate paid by 30% of the workforce. A prevailing practice is one which occurs more than
50% of the time. If this wage rate cannot be determined by 50% of the population surveyed, then the proper
classification and wage rate must be based on a weighted average taking into account all wage rates
submitted and applying a weighted average formula. The U.S. Department of Labor has been reluctant to
use the Bureau of Labor Statistics information in the past in determining prevailing wage rates. Yet, in this
proposed rulemaking, the U.S. Department of Labor suggests that perhaps metropolitan statistical areas as
determined by the Bureau of Labor Statistics might be an appropriate standard to use. If the U.S.
Department of Labor (hereinafter U.S. DOL)is willing to accept the calculations and authority of the
Bureau of Labor Statistics for part of the Davis-Bacon regulations, why would the U.S. DOL not accept the
Bureau of Labor and Statistics data relating to wages.

Under the 30% rule it seems patently clear that almost all rates will then migrate to union collective
bargained rates, even when those rates are not truly prevailing in the area. The last time | checked, union
rates controlled in less than 40% of the wage determinations, primarily in large metropolitan areas.
Establishing a union collectively bargained rate in Humboldt County, California, which is the same as in
the San Francisco Bay Area (hundreds of miles away) does a disservice to the worker, the contractor, the
awarding agency and the community. Prevailing wages are to ensure that workers are not unfairly exploited
on prevailing wage projects. The purpose of the Davis-Bacon Act is not to provide the worker with an
inflated wage rate for the area in which they are working. The original purpose of the Davis-Bacon Act was
to preserve use of local workforces and create a level playing field between local contractors and
contractors from out of the area. Creating an artificially high prevailing wage rate based on the 30% rule
does not meet that purpose.

My recommendation is that instead of attempting to conduct wage surveys for each county throughout the
country and including the four separate project types, the Department of Labor would be better served by
using the data that the Bureau of Labor Statistics already has. A few years ago, | had an opportunity work
on a residential project in South Carolina. Those wage rates had not been updated in 18 years. Even when |
made a call to the wage hour division to confirm and clarify, | was told there was just too much work to be
done and they just could not get to every wage determination. That is a travesty to the workers who the
U.S. DOL is supposed to be the protecting.

EXHIBIT 1
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Certainly, tying ALL of the wage rates to the Bureau of Labor Statistics would be an easy way to keep all
prevailing wages current. It would also not skew the wage rates by adopting an artificial 30% rule and
would allow for regular and consistent updates. | am in agreement with using state or local prevailing wage
rate for wage rates, but only where there is otherwise insufficient information from the Bureau of Labor
Statistics.

Single Rates in “Area”: Prevailing wages are to be paid based on the tasks that the worker performs and
not based on a particular title the worker is given. If a worker spends two hours unloading materials in the
morning, that is Laborers work; if they hang drywall for five hours in the afternoon, they must be paid the
applicable Drywall rate, and if they performed painting for one hour, the applicable prevailing wage for
Painters must be paid. Over the years, many of the trades have created subclassifications which have
become almost specialties themselves. Low voltage wiring is almost always performed by a
Communication and Tech Installer while other electrical work is performed by Inside Wireman. Those who
are engaged in cable splicing or high utility lines, are paid in a different classification. What is needed is
more detail and multiple wage classifications within a trade not less. Let us use the Bureau of Labor
Statistics information already available. If some minor changes need to be made to that process, then make
those changes, but let us not create a new process when that information is already being collected within
the DOL.

Periodic Adjustments: | am opposed to annual adjustments to prevailing wage requirements. This will
create more confusion in the entire construction process, including local agencies and contracting officers
who are already overburdened. | do understand extremely long projects which should have some
adjustment for wage increases, but then the contractor should automatically be allowed a 150% increase
change order to cover the cost of the wage increase and related payroll burden. Perhaps for any project not
completed within 3 years, then an update to the current wage rate upon the 3" anniversary of contract
award or start of work.

Conformances: Every time | complete a conformance request, I include much more than the one page
form itself. I enclose a specific scope of work for the trades requested and | also provide the backup
documentation for the wage and fringe benefits. That might be wage rates found in a collective bargaining
agreement, or wage rates found in a state prevailing wage determination, or it could be a wage rate from
some local survey. | think you could make the conformance process easier for your staff if you required
those submitting the conformance requests to include the scope of work and any backup documentation
relating to the wages and fringe benefits proposed.

If there are multiple wage determinations on a particular project, a contractor should be allowed to use a
wage classification and rate from one determination on another type of work without submitting a
conformance. For Example: A transit center would have Heavy, Highway and Building determinations. A
contractor should be allowed to use a classification and wage rate from the Highway determination for the
Building portion of the work, if there is no classification for that work listed in the Building determination.

Another solution would be to allow a contractor to adopt a conforming wage rate from the same County but
in a different determination. For example, if | have commercial rates for Communication and Tech
Installers, | could adopt that rate for residential work in the same County. The other option is to allow a
contractor to use a rate without going through the conformance process which is listed in an adjacent
County within the same time window.



Finally, once a conformance is granted, it could be included in the next update for the prevailing wage
determination in that particular jurisdictional area. That would eliminate the need for repeated requests for
conformances in a particular County.

Multiple Wage Determinations: | agree with the $2.5 million or 20% rule for requiring multiple wage
determinations.

Contract Clauses and Wage Determinations: One of the only ways that a contractor is alerted that
federal Davis-Bacon applies to a specific project is when there is specific contract language provided and
the wage determinations are attached. Under no circumstances should those requirements be diluted. If an
agency has mistakenly omitted either of those items, it is not the unsuspecting contractor who should bear
that burden.

A few years ago, | had a contractor working at a veterans hospital. There were no contract
provisions in the documents and no prevailing wage determination attached. Yet, this contractor
believed that federal Davis-Bacon rates would apply and so he did his best to try and determine
what those rates would be. At the end of the project, when his work was audited, the Department of
Labor found that he had not used the proper wage determination and so additional wages were due.
Had the agency provided the proper wage determination, this never would have happened. It is
grossly unfair to the contracting community to allow an awarding agency to transfer liability to a
contractor when the agency has failed to meet its obligation in informing the contractor of the
appropriate wage rates applicable to the project.

I do NOT agree that “incorporating by reference” contracting terms is just as effective as inserting the full
Davis Bacon contract section. Nor do | support the provisions your proposal under “operation of law”. If
the Agency missed including the information, and the U.S. DOL wants to hold the contractor liable for
prevailing wages then the Agency MUST automatically be liable for 150% of the delta between wages paid
and the amount the needs to be paid to meet prevailing wage.

This is even more important when you have a DBRA project. Many times, the local agency does not
provide any information to the contractor that federal funds are being used on the project. The contractor
may proceed with the project, complying with state prevailing wage laws, but then are caught at the end of
the project for failing to pay a higher federal rate. Again, the agency must provide this information to a
contractor, how else is the contractor to know. Also relating to 1.6(f)(3)(v) applying to Related Acts, it is
not the withholding or cross withholding that the Agency should be obligated to engage, but a mandate that
the Agency pay the contractor 150% of the delta between what the contractor paid and the amount that
should have been paid. That final 150% can be withheld until the contractor pays the full amount due to
workers, but additional withholding or cross withholding because of the Agency’s error is just flat wrong.

Better Definition between Davis Bacon and Service Contract Act: Construction is the only industry
which can be found under both the Davis-Bacon Act and the Service Contract Act. The federal agency
letting a contract relating to improvements and rehabilitations to building and facilities, will frequently
misclassify construction work under the Service Contract Act. This is extremely confusing to contractors
who are used to a particular standard of operations and prevailing wage coverage. Particular regulations
need to be established which will trigger Davis-Bacon when the dollar value of the work to be performed
reaches a particular level. Rewiring an entire building with fiber optics is Dais Bacon work and not SCA
work.



Clarifying Material Supplier, Trucking and De Minimis: The current rule relating to Trucking
companies delivering sand, rock, asphalt and other such products remains confusing to contractors.
Because they are indeed “Material Suppliers” the issue is whether or not the amount of time they spend on
the project site is truly de minimis so as to discount any prevailing wages, or if the 20% rule must apply to
these drivers. If a driver spends 20% of their week actually on the jobsite, should prevailing wage then
apply to all hours they are on the project. That 20% equates to eight hours within a week or basically two
hours per day. Does that rule apply only for the look back at the entire week or can/should it apply to onsite
work which equates to 2 hours per day?

Secondary Construction Sites: Prevailing wages have traditionally applied to on-site construction
services. Prevailing wages should only be extended to secondary sites when that secondary site is
established for the particular purpose of servicing the original jobsite. This should exclude any work
performed in a contractor’s permanent facility, which is established prior to the advertisement for bid and
will continue to operate after the project is complete.

Flaggers: | agree that flaggers are subject to prevailing wage because the work they are performing is
adjacent or nearly adjacent to the construction site and are for the purpose of providing safety to those in
and around the jobsite.

Apprentices: | support your clarification of the language relating to the employment and use of
Apprentices with the following comment: Apprentices which are employed on the project outside of their
immediate jurisdictional area, must receive either the wage rate and be employed according to the local
ratio which apprentices are subject to based on the location of the project or apply the wage rates and ratio
of the actual program in which the apprentice is enrolled, whichever is higher and more restrictive. This
will create both a level playing field with other contractors and apprentices who would seek to perform
work on the project site, but would not penalize the apprentice for working outside the immediate
jurisdictional area of the program in which they are enrolled.

Unfunded Plans: Requiring DOL approval of unfunded plans, especially in the area of vacation and
holiday, is unduly burdensome to the contractor and would create massive amounts of work for the
Department of Labor. It also creates an uneven playing field between union and open shop contractors,
requiring the open shop contractor to essentially pay more than the prevailing wage rate by discounting
legitimate holiday and vacation benefits paid by the contractor. Rather, clear regulations relating to the
standards under which these unfunded plans would be allowed to receive Davis-Bacon credit is the better
approach.

Unfunded vacation and holiday benefits, which an employer keeps on their books, are allowed to
count toward meeting Davis-Bacon fringe benefits if all of the following occur:

a) the benefit is in writing and has been provided to the worker;

b) the benefit is vested and will not be forfeited if the worker leaves their employment; and,

c) the benefit is amortized using the employee s regular rate of pay for the calculation of the

benefit.
Example: 40 holiday hours + 80 Vacation Hours X RRP (Employee s regular rate or pay) + 2080 =
Amount of hourly fringe benefit that can be claimed.



Fringe Benefits and Annualization: The Proposed “Annualization” Exception in § 5.25(c) Should
Include a Safe Harbor Provision that Meet the Exception Requirements.

In the Proposed Regulations, the Department proposes adding a new paragraph (c) to the existing 85.25 to
codify the principle of “annualization” (i.e., the long-standing method of calculating the amount of Davis-
Bacon credit that a contractor receives for contributions to a fringe benefit plan when the contractor’s
workers also work in private projects). The Proposed Regulations also observes that historically, the Wage
and Hour Division (“WHD?”) has not applied the annualization requirement to defined contribution pension
plans (“DCPPs”) that provide for immediate participation and accelerated vesting (i.e., vesting after a
worker works no more than 500 hours). This should not change. The employee is receiving 100% of the
contribution and the employer should receive 100% of the credit for that contribution.

Alternatively, I recommend that DOL revise the Proposed § 5.25(c) to formally adopt a safe harbor
provision to automatically qualify defined contribution retirement plans for the annualization exception
when they meet the required standards. This could be achieved by adding a new subparagraph (4) to read as
follows:

8 5.25(c)(4) Safe harbor. Fringe benefits provided by a contractor through a defined contribution pension
plan shall be considered to be excepted from the annualization requirement, and are not subject to the
exception request requirement described in 5.25(c)(2), above, if the defined contribution pension plan
meets the following three criteria:

(A) the benefit provided is not continuous in nature;

(B) the benefit does not provide compensation for both public and private work; and

(C) the plan provides for immediate participation and essentially immediate vesting. A plan will generally
be considered to have essentially immediate vesting if the benefits vest under the plan after a worker works
500 or fewer hours.

Recommendations on Item Omitted from the Rulemaking

Publication of Scope of Work: The federal government should not be allowed to play “gotcha” with the
contracting community. Clear Scopes of Work need to be available to the contracting community to
understand how to classify workers. And, a contractor should not be penalized when they comply with the
actual wording in the Davis-Bacon wage determination.

For example, | had a contractor working in Hawaii on a military base. The prevailing wage
determination stated that Laborers could lay pipe. This contractor paid its Laborers to lay pipe. The
plumbers filed a complaint stating that they claimed the work. The US DOL said they had
absolutely no information to make a ruling in this regard. They suggested that I contact the Hawaii
Department of Labor, which I did. The Hawaii Department of Labor directed me to contact the
plumbers union and ask for a copy of their collective bargaining agreement. The union refused to
give me a copy and then the local US DOL office when I told them I had no information stated that
the Plumber/Pipefitter rate had to be paid for the laying of the pipe because that is what the
plumbers claimed. The laborers were not making any connections, they were merely laying the
pipe. The contractor had complied with the literal language in the wage determination and it seemed
that nobody really knew the “prevailing practice”. Instead, the prevailing practice was determined at
some point after the project had started, near its completion. The contractor’s only option was to go
back to the military base and asked for change order, which was denied. | ask, how is a contractor to
know the proper wage rate to pay if there is no Scope of Work provided and the wage determination
itself says Laborers can lay pipe?



I do not believe that a Scope of Work for every classification in every wage determination is necessary; but,
I do believe there should be a place where contractors could go on the www.sam.gov website to search out
jurisdictional scopes of work. And, if more than one trade claims the work, the contractor should be
allowed to pay in either of those classifications and be considered compliant with Davis-Bacon
requirements.

1099 Employees: Something | see repeatedly on projects, especially in less industrial states and areas, is
the use of 1099 employees. We all know there is no such thing as a 1099 employee. There are employees
and they are independent contractors. Yet, the contracting community from time to time hires temporary
workers which they call 1099 employees and for which no taxes or payroll deductions are made.

I have been repeatedly told by the US Department of Labor that this is wage theft. It is wage theft because
the individual worker will have to pay not less than 13% as self-employment tax, and has no
unemployment insurance; when in reality they are a temporary employee and should only have to pay their
half of Social Security and Medicare. Those workers are also entitled to unemployment benefits and other
state and federal benefits due to employees. Yet, every time | reported these instances to the Wage Hour
Division, | am told that so long as the worker receives the total amount of the prevailing wage rate on the
check, there is nothing that can be done. The U.S. Department of Labor needs to stop talking out of both
sides of its mouth. If this is in indeed wage theft, which I believe it is, then the U.S. Department of Labor
needs to have a protocol for seeing that these workers receive restitution and the proper classification as an
employee on the particular job site.

Contracting Officer Authority: | have been repeatedly told that the comments and decisions of a
contracting officer is not final and binding upon the U.S. DOL and that it is only the Regional Office that
has the authority to bind the U.S. DOL. This is extremely confusing to local contractors who seek the
advice of the Contracting Officer on classifications of work, area practices etc. So either, the DOL needs to
grant Contracting Officers with authority to bind the US DOL or the Contracting Officer must affirmatively
inform the contractor that the opinion issued by the Contracting Officer is not binding and how to get a
binding opinion.

I object to the short period of time provided by the US DOL in response to this rulemaking. US DOL is
making over 50 different changes to the Davis Bacon regulations. These are massive changes and should be
given sufficient time for discussion and comment. | would have liked to have spent more time to detail
comments on every aspect of the rule making, but was not able to do so.

Sincerely,

Deborah E.G. Wilder
President


http://www.sam.gov/

U.S. SMALL BUSINESS ADMINISTRATION
OFFICE OF ADVOCACY

REGULATION ® RESEARCH e OUTREACH

—// 1@ =)

=/} -7

May 17, 2022
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The Honorable Martin J. Walsh
Secretary

U.S. Department of Labor
Frances Perkins Building

200 Constitution Avenue, NW
Washington, DC 20210

Jessica Looman

Acting Administrator

U.S. Department of Labor
Frances Perkins Building

200 Constitution Avenue, NW
Washington, DC 20210

Re: Updating the Davis-Bacon and Related Acts Regulations, 87 Fed. Reg. 15698 (March 18,
2022).

Dear Secretary Walsh and Acting Administrator Looman:

On March 18, 2022, the Department of Labor’s (DOL) Wage and Hour Division published a
proposed rule titled Updating the Davis-Bacon and Related Acts Regulations (DBRA).! This
letter constitutes the Office of Advocacy’s (Advocacy) public comments on the proposed rule.

Advocacy is concerned that the added costs and complexities in this proposed rule will make it
more difficult for small contractors and subcontractors to comply with the DBRA. This may
have the unintended consequence of discouraging small businesses from participating in federal
construction contracts. Advocacy is concerned that DOL’s Initial Regulatory Flexibility Analysis
is deficient. DOL needs to publish a more accurate analysis of the expanded number of new

!'Updating the Davis-Bacon and Related Act Regulations, 87 Fed. Reg. 15698 (Mar. 18, 2022). (hereinafter “2022
Proposed Rule”).
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small businesses that may now be covered and subject to compliance costs under the DBRA.
DOL severely underestimates these compliance costs at under $100 per small business annually.
Due to the problems with this IRFA, DOL cannot meaningfully consider significant and less
burdensome alternatives to the proposed rule that would meet the agency’s objectives.
Advocacy recommends that DOL reassess the number of small businesses covered and the
compliance costs from this regulation in a new Initial Regulatory Flexibility Analysis.
Additionally, DOL should consider significant alternatives that would accomplish the objectives
of the statute while minimizing the economic impacts to small entities.

I. Background

A. The Office of Advocacy

Congress established the Office of Advocacy under Pub. L. 94-305 to represent the views of
small entities before Federal agencies and Congress. Advocacy is an independent office within
the U.S. Small Business Administration (SBA). As such, the views expressed by Advocacy do
not necessarily reflect the views of the SBA or the Administration.

The Regulatory Flexibility Act (RFA),? as amended by the Small Business Regulatory
Enforcement Fairness Act (SBREFA),? gives small entities a voice in the rulemaking process.
For all rules that are expected to have a significant economic impact on a substantial number of
small entities, the RFA requires federal agencies to assess the impact of the proposed rule on
small entities and to consider less burdensome alternatives.

The Small Business Jobs Act of 2010 requires agencies to give every appropriate consideration
to comments provided by Advocacy.* The agency must include a response to these written
comments in any explanation or discussion accompanying the final rule’s publication in the
Federal Register, unless the agency certifies that the public interest is not served by doing so.’

Advocacy’s comments are consistent with Congressional intent underlying the RFA, that
“[wlhen adopting regulations to protect the health, safety, and economic welfare of the nation,
federal agencies should seek to achieve statutory goals as effectively and efficiently as possible
without imposing unnecessary burdens on the public.”®

B. The Proposed Rule

The Davis-Bacon Act and the 71 Related Acts (collectively “DBRA”) apply to contracts entered
into by Federal agencies and the District of Columbia that are in excess of $2,000 for the
construction, alteration, or repair of public buildings or public works. Under the DBRA, DOL
determines wage rates that are “prevailing” for each classification of covered laborers and
mechanics, as determined by voluntary wage surveys of contractors. Covered contractors and

25U.S.C. §601 et seq.

3 Pub. L. 104-121, Title II, 110 Stat. 857 (1996) (codified in various sections of 5 U.S.C. §601 et seq.).
4 Small Business Jobs Act of 2010 (PL. 111-240) §1601.

SId.
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subcontractors are required to provide weekly certified payrolls to the contracting agency to
demonstrate their compliance with the incorporated wage. Prime contractors have the
responsibility for the compliance of all subcontractors on a covered prime contract.’

On March 18, 2022, DOL published a proposed rule modifying the DBRA implementing
regulations. This is DOL’s first comprehensive review of federal construction regulations in over
40 years.

The proposed rule provides definitions that may add small businesses to DBRA coverage
including:
1) Prefabrication businesses where a “significant portion” of the building or work is
constructed.®
2) Material suppliers, truck drivers, demolition companies, and flaggers.’
3) Surveyors who perform physical and manual work. '
4) Businesses completing work with green technology such as solar panels, wind turbines,
broadband installation, or electric car charger installation.'!

The proposed rule incorporates many changes in the calculation of prevailing wages under the
DBRA, including:

1) Adopting the “30 percent rule,” a three-step process where the wage rate paid to 30
percent of the workforce could qualify as a prevailing wage. '2

2) Updating outdated non- collectively bargaining prevailing wage every three years using
U.S. Bureau of Labor Statistics (BLS) Employment Cost Index (ECI) data.'?

3) Allowing additional data into calculation of the wage rate in various circumstances
including variable rates, multiple county rates, state transportation divisions, federal
project data, state prevailing wages, rural and urban rates considered together, and
surrounding county information. '

The proposed rule also makes changes to other requirements to contractor liabilities and
enforcement, including:
1) Incorporating Davis-Bacon Act requirements by operation of law, whether they are
included or incorporated by reference into such contract. '
2) Increasing the liability of subcontractors. '®

72022 Proposed Rule, page 15699.

8 See 2022 Proposed Rule, page 15731 and 15793, Proposed 29 CFR Part 5.2, Definitions, Site of Work (1)(i)-(iii).
9 See 2022 Proposed Rule, page 15726-15734, Proposed 29 CFR Part 5.2, Definitions, Construction, Prosecution,
Completion, or Repair (Truck Drivers, Demolition), Material Supplier, Site of Work (Flaggers).

10 See 2022 Proposed Rule, page 15729 (Footnote 80), and 15792-Proposed 5.2, Definitions, Labor or Mechanic.
1 See 2022 Proposed Rule, page 15724 and 15789, Proposed 29 CFR Part 5.2, Definitions, Building or Work.

12 See 2022 Proposed Rule, page 15703, and 15783, Proposed 29 CFR Part 1.2 Definitions, Prevailing wage.

13 See 2022 Proposed Rule, page 15716, and 15786, Proposed 29 CFR Part 1.6(c)(1) Periodic Adjustments.

14 See 2022 Proposed Rule, page 15703-15720.

15 See 2022 Proposed Rule, page 15793, Proposed 29 CFR Part 5.5(e) Incorporation by operation of law.

16See 2022 Proposed Rule, page 15793, Proposed 29 CFR Part 5.5(a)(6) and (b)(4).
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3) Expanding powers for DOL to withhold and cross-hold funds from other contracts.!”

Advocacy has reached out to small business stakeholders to discuss concerns with this proposed
rule. On April 25, 2022, Advocacy held a Small Business Roundtable with the officials from the
Department of Labor and over 100 small businesses and their representatives on this proposed
rule. The provisions of most interest to the small businesses in attendance included the
provisions expanding industry coverage, changes to the calculation of the prevailing wage, and
updated enforcement provisions.

II. The Rule’s IRFA Does Not Meet the Requirements of Section 603(b) Because It
Undercounts the Number of Small Businesses, Underestimates the Compliance Costs
of the Proposed Rule and Does Not Examine Less Burdensome Alternatives.

Under the Regulatory Flexibility Act (RFA), an Initial Regulatory Flexibility Analysis (IRFA)
must contain:

1) A description of the reasons why the regulatory action is being taken;

2) The objectives and legal basis for the proposed regulation;

3) A description and estimated number of regulated small entities (by affected industry
based on the North American Industry Classification System (NAICS));

4) A description and estimate of compliance requirements, including any differential for
different categories of small entities;

5) Identification of duplication, overlap, and conflict with other rules and regulations; and

6) A description of significant alternatives to the rule.'®

DOL’s Initial Regulatory Flexibility Analysis is deficient and does not properly inform the
public about the impact of this rule on small entities. This proposed rule inadequately quantifies
newly affected industries. DOL has also underestimated the administrative burdens and
compliance costs of this complicated regulation, with the very unlikely low average cost of $78
per small business in first year costs. DOL should have estimated the compliance costs of
expanding DBRA coverage to new industries, the increase in the prevailing wage costs, and
changes in the enforcement requirements on small businesses.

Without the information required by Section 603(b), DOL cannot fully consider significant and
less burdensome alternatives to the proposed rule that would meet the agency’s objectives. DOL
must produce a new Initial Regulatory Flexibility Analysis that estimates the numbers of small
businesses and compliance costs of this rule, especially including the administrative burdens and
compliance costs of this rulemaking on small businesses. Finally, DOL must consider significant
alternatives that would accomplish the objectives of the statute while minimizing the economic
impacts to small entities.

714
850U.8.C. § 603.



A. DOL Has Not Adequately Analyzed the New Small Businesses Covered under the
DBRA

DOL does not properly analyze the number of small businesses and the industries affected by
this proposed rule as required by the Regulatory Flexibility Act. The construction industry is
composed primarily of small businesses, with 99.8 percent of businesses with less than 500
employees, and 91.6 percent of businesses with less than 20 employees.!” DOL’s analysis
estimates that there are 103,600 to 135,200 potentially affected small businesses that are prime
contractors and subcontractors through USA Spending and System for Award Management data
(SAM).?’ DOL has expanded coverage to new industries such as prefabrication companies,
material suppliers, truck drivers, survey crews and green infrastructure. However, the agency has
not analyzed the numbers of small businesses affected and the economic impact of this rule on
these entities.

Proposed Rule Expands Coverage to Prefabrication Companies

Advocacy is concerned that DOL is expanding the scope of the Davis-Bacon Act from
construction work performed at the “site of the work™ to prefabrication work completed at
remote off-site locations.?! Under this proposed rule, off-site coverage can include any secondary
construction site, defined as a site “where a significant portion of the building or work is
constructed.”?? Small businesses at Advocacy’s roundtable pointed out that the DBRA by its
own terms applies to wages “at the site of the work™?* at a specific building worksite in the
contract, and has limited application at nearby sites created solely for purposes of the projec
As proposed, this rule creates an additional area of coverage by applying it to any remote
location that manufactures or builds “significant” components for a contract, regardless of
whether that site is in proximity to the site of the work or whether it was established specifically
for the project. Such businesses are not now covered by DBRA. In order to comply with Section
603(b) of the RFA, DOL must identify which types of manufacturers will now be potentially
covered by the DBRA by NAICS code and clarify what types of building components would
trigger this coverage.

t24

19 U.S. Small Business Administration, Table of Size Standards Matched to North American Industry Classification
System Codes (NAICS), 13 CFR § 121.201 (May 2022), https://www.sba.gov/sites/default/files/2022-
05/Table%200f%20Size%20Standards_Effective%20May%202%202022_Final.pdf.

20 See 2022 Proposed Rule, Regulatory Flexibility Analysis, page 15779.

21 See 2022 Proposed Rule, page 15731 and 15793, Site of the Work.

22 Id. “A “significant portion” of a building or work means “one or more portion(s) or module(s) of a building or
work, as opposed to smaller prefabricated components, with minimal construction work remaining other than the
installation and/or assembly of the portions or modules at the place where the building will remain."

2329 CFR 5.2(1)(1) Site of the work. The site of the work is the physical place or places where the building or work
called for in the contract will remain; and any other site where a significant portion of the building or work is
constructed, provided that such site is established specifically for the performance of the contract or project.

24 Courts have found that off-site plants are not subject to the DBRA when the facilities were located three miles
from site, batch pits two miles from construction site, or transportation of materials from a dedicated borrow pit. See
Building & Construction Trades Dep't. AFL-CIO v. U.S. Dep't of Labor Wage Appeals Bd., 932 F.2d 985 (D.C. Cir.
1991); Ball, Ball & Brosamer, Inc. v. Reich, 24 F.3d 1447 (D.C. Cir. 1994): L.P. Cavett Co. v. U.S. Dep't of Labor,
101 F.3d 1111 (6th Cir. 1996); Les Calkins Trucking, 1990-DBA-65 (ALJ July 13, 1995).
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It is not clear from the regulation what constitutes a “significant portion” of work that would
trigger DBRA coverage. For example, at the roundtable a representative from the Modular
Building Institute (MBI) pointed out that MBI members produce modular components for
buildings such as dorms, administrative buildings, and multi-family housing. These items may
now be covered under the DBRA. A representative from the National Association of Home
Builders (NAHB), most of whose members are small businesses, stated that modular
construction has become a cost-effective way to address rising housing costs in the industry
because costs are predictable when houses are produced in a controlled environment. Small
builders described many building components of all sizes manufactured off-site that may fit this
new definition for DBRA coverage including pre-cast concrete, tilt-up concrete, roofs, roof
trusses, floor trusses, carpentry, wall panels, air conditioners, elevators, generators, and
windows. It would be impractical, if not impossible, to isolate specific orders on off-site
assembly lines to ensure wages compliance with DBRA rates.

Small businesses that produce prefabricated work are concerned that DBRA coverage would
result in a steep increase in wages and administrative and end-product costs, making this option
less affordable and desirable. For example, a small business making modular elevators
commented that the skill set of the factory workers assembling a product has a fraction of the
skillset of a craftsman at the worksite that installs, programs, and troubleshoots an installation. A
small business owner commented that the logistics of paying different labor rates at an assembly
line is a management and employee relations nightmare, as it would affect scheduling, payroll
structure, and employee morale if some employees with the same position receive higher wages
depending upon who the customer is.

A home builder making multi-family rental housing noted that their business has identical
projects half an hour apart, one subject to Davis-Bacon requirements and the other not. The cost
of the project subject to the DBRA was 30 percent higher than the cost of the other project. This
builder noted that the current DBRA wage costs and regulatory burdens already dissuade many
subcontractors from bidding on federal projects, and this rule may also make producers of
prefabricated and modular components reject participation in these projects. Another roundtable
participant was very concerned that this provision would undermine the affordable housing goals
of the Administration, which touts the use of modular off-site construction in the development of
this housing supply.?’

Proposed Rule May Expand Coverage to Some Material Suppliers and Truck Drivers

Small businesses at Advocacy’s roundtable commented that material suppliers and the trucks that
deliver material to construction sites traditionally have been exempt from the requirements of the
Davis-Bacon Act. The proposed extension of DBRA to these businesses will increase their costs
and create confusion for the construction industry. Advocacy is also concerned that these small

25 The White House, Fact Sheet: President Biden Announces Actions to Ease the Burden of Housing Costs (May
16, 2022), https://www.whitehouse.gov/briefing-room/statements-releases/2022/05/16/president-biden-announces-
new-actions-to-ease-the-burden-of-housing-costs/.



https://www.whitehouse.gov/briefing-room/statements-releases/2022/05/16/president-biden-announces-new-actions-to-ease-the-burden-of-housing-costs/
https://www.whitehouse.gov/briefing-room/statements-releases/2022/05/16/president-biden-announces-new-actions-to-ease-the-burden-of-housing-costs/
https://www.whitehouse.gov/briefing-room/statements-releases/2022/05/16/president-biden-announces-new-actions-to-ease-the-burden-of-housing-costs/

businesses are not counted in the assessment of the rule’s impact. DOL must identify the
potential industries newly covered by the DBRA and quantify the numbers of small businesses in
a new IRFA.

Under the proposed rule, the exemption will require that the material supplier also provide items
to the public. Currently some suppliers may only produce items for the federal government. The
exemption would also require that the facility manufacturing the goods be neither established
specifically for the project nor located at the site of the work. However, there is caselaw that
allows some off-site plants to be exempt from the DBRA. Under this rule, any business that “also
engages in other construction, prosecution, completion, or repair work is not a material
supplier.”?®

A representative from the National Stone, Sand and Gravel Association stated that some of its
members who are currently labeled as material suppliers may be considered subcontractors and
subject to the DBRA because of this rulemaking. For example, some suppliers recycle concrete
using a portable crusher onsite because on-site recycling is cheaper and more ecologically
friendly than trucking used concrete offsite.

Application of the DBRA to material delivery truck drivers would be a significant change in
practice for the construction industry.?” The proposed rule may expand coverage to truck drivers
delivering materials to a job site, “such as loading, unloading, or waiting for materials to be
loaded or unloaded—where the driver or driver assistant’s time spent on the site of the work is
not so insubstantial or insignificant that it cannot be as a practical matter be precisely
recorded.”?® Participants at Advocacy’s roundtable expressed concern that it would be
burdensome and unrealistic to require truck drivers dropping off materials to track their time
under the DBRA.%

The delivery of materials at a jobsite is unpredictable and requires safety measures. It can take
more than a few minutes to drop off items like wall panels at a curb. It may take a more
significant amount of time to safely unload heavy roofing materials utilizing a crane. A small
retailer or supplier may drop off construction materials at many different sites and jurisdictions,
with both federal and private jobsites. Small businesses were also concerned that this rule would

26 See 2022 Proposed Rule, page 15793, Proposed 29 CFR 5.2 Definitions, Material Supplier. “ (1) A material
supplier is an entity meeting all of the following criteria: (i) Its only obligations for work on the contract or project
are the delivery of materials, articles, supplies, or equipment, which may include pickup of the same in addition to,
but not exclusive of, delivery; (ii) It also supplies materials, articles, supplies, or equipment to the general public;
and (iii) Its facility manufacturing the materials, articles, supplies, or equipment, if any, is neither established
specifically for the contract or project nor located at the site of the work. (2) If an entity, in addition to being
engaged in the activities specified in paragraph (1)(i) of this definition, also engages in other construction,
prosecution, completion, or repair work at the site of the work, it is not a material supplier.”

%7 Building & Constr. Trades Dept., etc. v. United States Dep 't of Labor Wage Appeals Bd., 932 F.2d 985 (1991).
(Material delivery truck drivers who come onto the site of the work merely to drop off construction materials are not
covered by the Act’s coverage even if they are employed by the government contractor.)

28 See 2022 Proposed Rule, page 15793, Proposed 29 CFR 5.2 Definitions, Covered Transportation.

29 See 2022 Proposed Rule, page 15733.
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discourage small business material suppliers and their truck drivers from providing construction
products to worksites, exacerbating current supply chain issues for the construction industry.

Proposed Rule May Expand Coverage to Professional Surveyors

While surveyors are generally not subject to DBRA requirements, DOL’s proposed rule provides
guidance that “survey crew members who spend most of their time on a covered project taking or
assisting in taking measurements would likely be deemed laborers or mechanics.”*’ Professional
surveyors and their representatives in attendance at Advocacy’s roundtable were concerned that
this is a broad expansion of the DBRA.

Proposed Rule May Expand Coverage to Additional Small Businesses

DOL’s Proposed Rule also contains multiple provisions clarifying definitions which may extend
DBRA coverage to additional small businesses. The proposed rule adds installation of green
infrastructure to coverage under a covered “building or work,” which includes “solar panels,
wind turbines, broadband installation and installation of electric car chargers.”3! The proposed
rule also clarifies situations where demolition crews and flaggers could be subject to DBRA
coverage. > Advocacy recommends that DOL quantify the numbers of small businesses and
identify these potentially affected industries in a new IRFA.

B. DOL Has Not Adequately Analyzed the Administrative Burdens and Compliance Costs
of Proposed Rule

DOL has also severely underestimated the administrative burdens and compliance costs of this
rule for small businesses. In the IRFA, the agency only estimates one hour of time of human
resources time or $52 for regulatory familiarization, or “to review the regulations to understand
how the prevailing wage methodology will change.” DOL also estimates 0.5 hours of staff time
or $26 to implement this regulation, to update non-collectively bargained rates every three
years.>> However, this proposed rule is DOL’s first comprehensive regulatory review of the
DBRA in over 40 years, and it is over 400 pages long with 50 regulatory provisions. Small
businesses attending an Advocacy’s roundtable on this rulemaking disagreed with DOL’s low
estimate.

30 See 2022 Proposed Rule, page 15729, Footnote 80. U.S. Dep’t of Labor, Office of the Solicitor, Memorandum on
the Application of the Davis-Bacon and related Acts,
https://cdn.ymaws.com/www.nsps.us.com/resource/resmgr/Davis-Bacon/Goldberg_letter.pdf. (A representative
from the National Society of Professional Surveyors cites to this DOL letter for the proposition that survey crews are
exempt except for rare instances when they are performing duties that are physical in nature).

31 See 2022 Proposed Rule, Page 15789, Proposed 29 CFR 5.2 Definitions, Building or Work.

32 See 2022 Proposed Rule, Page 15791, Proposed 29 CFR 5.2 Definitions, Construction, Prosecution, Completion
or Repair.

33 See 2022 Proposed Rule, Page 15780.



https://cdn.ymaws.com/www.nsps.us.com/resource/resmgr/Davis-Bacon/Goldberg_letter.pdf

Proposed Rule Adds Administrative Burdens

Small businesses newly covered by the DBRA may have the highest compliance costs under this
proposed rule, as they have no experience working in this bureaucratic regulatory regime. Many
small businesses spend a disproportionately higher amount of time and money on regulatory
compliance because they have more limited human resources and legal staff and often must hire
experts to perform compliance work or train internal staff. The DBRA requires covered
contractors and subcontractors to complete human resources tasks, such as submitting weekly
certified payrolls, evaluating prevailing wage and work rules, and paying and providing fringe
benefits. Small businesses must update their payroll systems. Small businesses also commented
that they will incur management costs to manage DBRA contracts, and assign covered and
uncovered work. A small construction contractor commented that working on a DBRA-covered
contract involves a lot of risk and uncertainty, as incorrect certified payroll or other paperwork
could result in hundreds of thousands of dollars in penalties and back wages. Small businesses
have told Advocacy that they do not have the workforce to administer the DBRA and would be
less able to compete with larger, better-staffed companies for contracts.

Proposed Rule’s Prevailing Wage Changes Adds Increased Costs and Burdens

At Advocacy’s roundtable, some small business representatives expressed disappointment that
the proposed rule did not reform the problems with the current prevailing wage system under
Davis-Bacon, which they said discourages small business participation in federal construction
projects. Others commented that DOL’s current prevailing wage system does not reflect the
wages in the local area, and the proposed revisions would mean that the prevailing wages under
DBRA reflect the wages of fewer businesses. The proposed rule changes the prevailing wage
methodology from a two-step process to a three-step process, which would re-establish as
prevailing wages paid to 30 percent of the workers in a particular classification.** The
Department determines prevailing wages from survey information that responding contractors
and other interested parties voluntarily provide. However, a 2019 DOL OIG report found that 48
percent of all Davis-Bacon rates are union rates, even though less than 12.6 percent of the
construction workforce was unionized during the time the study was conducted.®> A recent
survey of Associated Builders and Contractors members found that more than 70 percent of its
members had not participated in federal government surveys used to determine Davis-Bacon Act
rates, and that most of these members were not aware of these wage surveys.>¢

Small businesses at Advocacy’s roundtable commented that prevailing wages under the DBRA
can be significantly higher than similar private sector jobs, adding costs and burdens on covered

34 See 2022 Proposed Rule, Page 15783, Proposed 29 CFR 1.2 Definitions, Prevailing Wage.

33 U.S. Dep’t of Labor, Office of Inspector General-Office of Audit, Report to the Wage and Hour Division, Better
Strategies are Needed to Improve the Timeliness and Accuracy of Davis-Bacon Act Prevailing Wage Rates (Mar.
29, 2019); U.S. Bureau of Labor Statistics, Current Population Survey Data, Construction Union Membership 2019
(Modified Jan. 20, 2022). In this study, union rates prevailed for 48 percent of the 134,738 rates in the Wage and
Hour Division’s system.

36 Associated Builders and Contractors (ABC), News Release, available at: https://www.abc.org/News-
Media/Newsline/entryid/19424 (last accessed May 17, 2022).

-9.



contractors and subcontractors and increasing the price for federal construction projects.>” DOL
has proposed many new changes to the calculation of prevailing wages under the DBRA that
may also increase the wages for covered federal contractors, but the agency has not estimated
any compliance costs from these changes. The proposed rule also updates the non-collectively
bargaining prevailing wage survey every three years using the U.S. Bureau of Labor Statistics
(BLS) Employment Cost Index (ECI) data. DOL is also allowing the use of previously
prohibited wage data into the calculation of the wage rate under various circumstances, including
variable rates, multiple county rates, state transportation divisions, federal project data, state
prevailing wages, rural and urban rates considered together, and surrounding county
information. >

DOL’s Executive Order 12866 cost-benefit analysis does calculate potential increased wage
costs from the 30 percent rule and 3-year updates, but none of these increases are counted as
costs in the RFA section.?* DOL also notes that firms could incur costs due to the updated rates,
from adjusting payrolls, adjusting contracts, and communicating this information to employees.
DOL also acknowledges that there could be increases in payroll costs for small firms in its IRFA
but does not calculate these costs due to data limitations and uncertainty.*’ Advocacy
recommends that DOL complete more analysis on the potential compliance costs of these
prevailing wage changes.

Although small prime contractors should be reimbursed by the government for increased wages,
Advocacy is concerned that financial risks may still remain for subcontractors when complying
with DBRA such as delay in reimbursement, increased compliance costs, increased paperwork,
and other risks. This risk should be reflected in the economic analysis through an increased
estimate of the cost to comply with the rule. Small businesses told Advocacy that increased
wages adversely impact small businesses with fewer administrative and financial resources,
especially when the small business performs other work not subject to DBRA requirements.
Small businesses will be required to spend hours of administrative work to adjust pay scales,
record hours worked, and adjust fringe benefits.

Small businesses commented that these increased wages will likely result in many costly
mistakes for contractors and subcontractors. Wage determinations have been known to be out of
date or inaccurate for other reasons, yet the contractor and subcontractor remain subject to
penalties if they are found to be paying an incorrect wage, even if the mistake is made by the
contracting agency. Small businesses also mentioned that exact job classifications are often not

37 Sarah Glassman, MSEP, Michael Head, MSEP, David Tuerck, PhD, and Paul Bachman, MSIE, The Federal
Davis-Bacon Act: The Prevailing Mismeasure of Wages, Beacon Hill Institute at Suffolk University (Feb. 2008),
http: https://www.beaconhill.org/BHIStudies/PrevWage08/DavisBaconPrevWage080207Final.pdf.

38 See 2022 Proposed Rule, page 15703-15720.

39 See 2022 Proposed Rule, page 15774-15775, Executive Order 12866 Section, Table 7, Changes in Rates
Attributable to Change in Definition of Prevailing and Table 8- Distribution of Potential Per-Hour Transfers Due to
Updated Rates. For example, Table 7 shows the differences in wages due to the 30 percent rule; rates for laborers
could be increased by $7.80 per hour or decreased by $3.93 per hour depending on location. For example, Table 8
shows that the updates to non-competitively bargained contracts may result in 60,434 wage rate updates.

40 See 2022 Proposed Rule, page 15780.
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available, and they may bid at a lower price that is later found to be incorrect. Small businesses
are less likely to be able to absorb such losses and are less well-equipped to defend against
citations that lead to penalties and even debarment. Small contractors report that failure to pay
the correct wage, failure to report certified payroll, paperwork mistakes, or even typographical
errors in recordkeeping can result in penalties or withholding of payment under the contract.

Advocacy believes that if these costs are imposed on previously uncovered small businesses,
these companies will decline to provide materials or services to DBRA projects, reducing the
availability of those materials and services. This list of costs for contractors is not exhaustive,
and Advocacy encourages DOL to review the experience of contractors who have encountered
these and other issues in the performance of DBRA work.

Proposed Rule’s Other Provisions Add Liability Costs

Participants at Advocacy’s roundtable raised multiple provisions that create extra risk and
liability for small businesses who participate in DBRA contracts, increase contractor costs, and
discourage small businesses from taking part in federal construction projects.

The proposed rule allows incorporation of Davis-Bacon Act regulations by operation of law and
allows contract clauses to be required even if they are not included or incorporated by reference
into the contract.*! For prime contractors, this provision increases the risk of violation without
any notice that they were required to pay the DBRA wage. Another provision allows DOL to
withhold funds from contractors who may hold multiple contracts during a wage investigation.*?
These provisions could result in significant harm to small subcontractors, who, as noted above,
are less equipped to absorb the withholding of payments under the contract. The proposed rule
also creates liability for subcontractors whose lower tier subcontractors are cited for violations.
Small businesses commented it would be especially difficult under the proposed rule for
subcontractors to keep track of their lower tiered subcontractors and material suppliers because
of the lack of clarity and vague definitions in this rulemaking.* This liability risk needs to be
reflected in the cost estimate of the RFA section.

C. DOL Does Not Examine Less Burdensome Alternatives in its IRFA

Under 603(c) of the RFA, an agency must provide a description of any significant alternatives to
the proposed rule which accomplish the stated objectives of applicable statutes, and which
minimize any significant economic impact of the proposed rule on small entities.** In DOL’s
IRFA, the proposed alternatives provided do not minimize the significant impacts of this rule.*
DOL should review the public comments from the small business community to develop and

4l See 2022 Proposed Rule, page 15798- Proposed 29 CFR Part 5.5(e) Incorporation by operation of law.

42 See 2022 Proposed Rule, page 15793- Proposed 29 CFR Part 5.5(a)(6) and (b)(4).

B Id.

#50U.S.C. § 603.

43See 2022 Proposed Rule, Page 15780. In the IRFA, DOL suggests all contracting agencies submit reports, these
entities are not small businesses. DOL also suggests using another index for updating non-collectively bargained

wage rates, but that index would not accomplish the agency’s goals because it does not track changes in wages or
benefits.
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adopt alternatives that will provide regulatory relief to small entities.

Recommendations

1. DOL Should Complete New IRFA

DOL must produce a new Initial Regulatory Flexibility Analysis that estimates the numbers of
small businesses and compliance costs of this rule, especially including the administrative
burdens and compliance costs of this rulemaking on newly covered small businesses. Without
the information required by Section 603(b), DOL cannot meaningfully consider significant and
less burdensome alternatives to the proposed rule that would meet the agency’s objectives.

2. DOL Should Reconsider or Clarify Coverage of Newly Covered Small Businesses

DOL should reexamine whether to expand DBRA coverage to the new small businesses listed in
this comment letter based on the estimated economic impacts in a new analysis. In the
alternative, DOL should also clarify vague definitions like “significant portion” of work in this
proposed rule that, left unclarified, will create confusion and uncertainty for the covered small
entities. Requirements imposed on small businesses must be measurable and enforceable.

3. DOL Should Reconsider Changes to Prevailing Wage Methodology

DOL has proposed changes to the prevailing wage methodology such as a change from the
50 percent rule to the 30 percent rule, regular updates to non-collectively bargained rates, and
the adoption of other alternate data. DOL should measure the potential compliance costs and
burdens of these proposals before adopting them in a final rule.

4. DOL Must Publish a Small Business Compliance Guide

For each rule requiring a final regulatory flexibility analysis, section 212 of SBREFA requires
the agency to publish one or more small entity compliance guides.*® Agencies are required to
publish the guides with publication of the final rule, post them to websites, distribute them to
industry contacts, and report annually to Congress.*’ Advocacy is available to help DOL in the
writing and dissemination of this guide.

Conclusion

Advocacy is concerned that the added costs and complexities in this proposed rule will make it
more difficult for small contractors and subcontractors to comply with the DBRA and may have
the unintended consequence of discouraging small businesses from participating in federal
construction contracts. Advocacy recommends that DOL reassess the numbers of small
businesses that will be covered and the compliance costs from this regulation in a new Initial
Regulatory Flexibility Analysis. Additionally, DOL should consider significant alternatives that
would accomplish the objectives of the statute while minimizing the economic impacts to small
entities.

46 Small Business Regulatory Enforcement Fairness Act, Pub. Law 104-121 § 212.
47 The Small Business and Work Opportunity Act of 2007 added these additional requirements for agency
compliance to SBREFA.
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If you have any questions or require additional information, please contact me or Assistant Chief
Counsel Janis Reyes at (202) 798-5798 or by email at Janis.Reyes@sba.gov.

Sincerely,

/s/

Major L. Clark, III

Deputy Chief Counsel

Office of Advocacy

U.S. Small Business Administration

/s/

Janis C. Reyes

Assistant Chief Counsel

Office of Advocacy

U.S. Small Business Administration

Copy to: Dominic Mancini, Deputy Administrator
Office of Information and Regulatory Affairs
Office of Management and Budget
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