OSHA’s Notice for Proposed Rulemaking – Crane and Derricks

The Occupational Safety and Health Administration (OSHA) published the Notice for Proposed Rulemaking (NPRM) on Crane and Derricks (C-DAC) on Thursday, October 9, 2008 in the Federal Register.  OSHA’s deadline for the public’s comments on the C-DAC NPRM is December 8, 2008.  AGC has submitted a request for a 60-day extension of the public comment period. AGC participated in both the Negotiated Rulemaking C-DAC process and the SBREFA process.

The regulatory text published in the Federal Register is substantially the same as the draft proposal recommended by OSHA’s Negotiated Rulemaking Crane and Derrick Advisory Committee (C-DAC); however, OSHA has clarified the intent in some instances and has posed over 100 questions to help clarify areas they had trouble clarifying. 
During the Small Business Regulatory Enforcement Fairness Act (SBREFA) process, several AGC members who represented AGC on the panel as Small Entity Representatives had emphasized that the draft regulation is too lengthy for many small businesses to fully examine and incorporate into their safety plans. OSHA attempts to address the concerns of the public, SBREFA participants, and C-DAC members in the preamble of the NPRM, however, does not specifically make changes to the proposed regulation. 
Rather than making changes to the proposed regulation OSHA addresses the concerns expressed during the SBREFA panel and C-DAC through explanations, clarifications and posing comment requests throughout the preamble. For example, during negotiated rule-making and the SBREFA panel, members had discussed whether to expand Option 1 of the Operator Certification in § 1926.1427 so that accredited educational institutions would be able to administer written and practical tests that were developed or approved by an accredited crane/derrick testing organization.  Rather than make a change to the proposed regulatory text, OSHA requested comments in the preamble to seek public comment on the inclusion of the 
Contractors, who own cranes, utilize cranes and derricks on their construction job sites, crane rental companies and their lessees, crane manufacturers, owners, crane operators, riggers, inspectors, signal persons and others, will be impacted by the NPRM. 
Equipment Covered by Proposal
· The proposal applies to power-operated equipment used in construction that can hoist, lower and horizontally move a suspended load. 
· The NPRM lists in § 1926.1400 examples of equipment which are not all-inclusive that are covered by the proposal. 
· In the NPRM OSHA solicits public comment on whether the language should be modified by adding or making exceptions in several areas, such as:  

· Should OSHA exclude equipment used solely to deliver materials to a construction site by stacking or piling materials on the ground? 
· Should service trucks with mobile lifting devices for use in the power line and electric service industries by excluded when engaged in certain listed activities for those industries? 

· OSHA does not explicitly exclude equipment such as Forklifts modified to perform task similar to cranes and derricks, should they? 

· The NPRM also includes a list of exclusions, which include:

·  Power shovels, excavators, wheel loaders, backhoes, loader backhoes, track loaders, automotive wreckers and tow trucks when used to clear wrecks and haul vehicles. 
· Service trucks with mobile lifting devices designed specifically for use in the power line and electric service industries, such as digger derricks (radial boom derricks), when used in these industries for auguring holes to set power and utility poles, or handling associated materials to be installed or removed from utility poles. 
· Machinery originally designed as vehicle-mounted aerial devices (for lifting personnel) and self-propelled elevating work platforms and telescopic/hydraulic gantry systems, stacker cranes and powered industrial trucks (forklifts).
· Mechanic’s truck with a hoisting device when used in activities related to equipment maintenance and repair, and machinery that hoists by using a come-a-long or chain fall, among others. 
· The NPRM covers equipment with a rated hoisting/lifting capacity of 2,000 pounds or more. Equipment with a rated hoisting/lifting capacity of 2,000 pounds of less are not fully covered by this NPRM; however, OSHA does address certain requirements for equipment with a rated hoisting/lifting capacity of 2,000 pounds of less in § 1926.1441. 
New Responsibilities included in the NPRM
Controlling entity

The “controlling entity” is defined in § 1926.1401 as the entity who has overall responsibility for safety of the jobsite in relation to the crane and derricks in construction proposal. Controlling entity is defined as the prime contractor, general contractor, construction manager or any other legal entity which has the overall responsibility for the construction of the project—its planning, quality and completion.

· The “controlling entity” will ensure that ground preparations necessary to meet the requirements are provided and the user of the equipment and the operator are informed of the location of hazards beneath the equipment set-up area (such as voids, tanks, utilities) that are identified in documents (such as site drawings, as-built drawings, and soil analyses) if they are available to the controlling entity.

· If there is no “controlling entity” for the project, the requirement of proper ground conditions would be met by the employer who has authority at the site to make or arrange for ground preparations. 

· “Controlling entity”  provisions of the subpart directs an operator, crewmember, or other employee to take certain actions established by the employer, effectively communicate to the relevant persons and enforce work rules to ensure compliance with such provisions.

Assembly/Disassembly supervisor

· If the Assembly/Disassembly supervisor or the operator determines that ground conditions do not meet the requirements of this section, that person’s employer shall have a discussion – using suitable supporting materials/devices (if necessary) – with the controlling entity regarding the necessary ground preparations.
Crane operator
· According to the proposal in § 1926.1418, the operator has the authority to stop and refuse to handle loads until a qualified person has determined that it is safe, if the operator has concern over safety.
Crane Operator Certifications
Crane Operators will be required to be certified four years after the publication of the final rule. Certifications are extensively covered in the preamble of the proposed rule. OSHA poses several questions and areas for clarification on crane operator certifications in § 1926.1427.
· OSHA requests comments on whether the term “type” is sufficiently clear when referencing crane type versus specifying crane brand. 
· The SBREFA panel suggested that OSHA solicit comments on whether the certifications should be expanded by levels as to allow an operator to be certified on a specific model of crane.  
· The Panel recommended that OSHA consider and solicit public comments on expanding the levels of operator qualification/certification referenced in § 1926.1427 to allow such operators to be certified for a specific, limited type of circumstance defined by a set of parameters that, taken together, would describe an operation characterized by simplicity and relatively low risk. In response to the Panel’s recommendation, OSHA requests public comment on whether such parameters could be identified in a way that would result in a clear, easily understood provision that could be effectively enforced.

· OSHA is also soliciting public comment on § 1926.1427(b), whether it would be appropriate to expand Option 1 (Certification by Accredited Crane/Derrick Operator Testing Program) so that an accredited educational institution could be used to ‘‘administer’’ tests. In other words, under this concept, Option 1 would be expanded so that an accredited educational institution could administer written and practical tests that were developed or approved by an accredited crane/derrick testing organization.

· A clarification in the interpretation for § 1926.1427(d), certification requirements of Option 3 – Qualification by the U.S. Military. OSHA has clarified that the intent of the option was strictly for civilian employees of the U.S. Military and does not cover employees of private contractors of the Armed Forces or Defense Department. 
· In reference to §1926.1427(e), Licensing by a Government Entity or Option 4, OSHA has further detailed that such government entities must meet the same criteria for test content, test administration and related criteria as described in § 1926.1427(b), Option 1.  OSHA clarified this option to create uniformity across state lines and requirements for crane operators. 

Training for English Illiterate Operators

OSHA also reviews the language barrier concern for operators needing to demonstrate the ability to read and locate relevant information in the equipment manual and other related materials. OSHA clarifies that the proposed rule does not specify that such written materials would have to be in English. OSHA states that the operator must have a level of literacy appropriate to understand the materials, in which case the materials needs to be in the operator’s language. The Panel recommended that OSHA provide this interpretation in a Small Business Compliance Guide. OSHA states that the written exam for the operator certification could be taken verbally but must first be able to demonstrate written literacy relevant to the job and demonstrate their ability to use the types of written manufacturer procedures applicable to the crane they are being certified for (i.e. load chart and operator’s manual). 

· OSHA also requested comments on the accuracy of materials translated into other languages. 

· In relation to literacy and translating or modifying materials for the level of understanding needed for some candidates or simplifying the language, OSHA is concerned over whether they should incorporate safeguards of re-written manuals and materials so they convey the same information and the original. 

Physical and Substance abuse requirements were discussed during C-DAC and during the SBREFA panel; however, OSHA opted to not include either requirement in the proposal. 
Training Requirements

The training requirements for the proposed rule are extensive. OSHA sets forth both references to training criteria that is required by the proposal and requirements that are not specified in the standard. Most importantly, OSHA requires that employers evaluate employee’s understanding of their training.  Specific references within the proposal for training are - 

· OSHA requires training in several areas for safe operation of cranes on job sites which include – power line safety (§ 1926.1408(g)), recognizing hazards (swing radius in § 1926.1424(a)(2) and § 1926.1437(c)(2)(ii) and pinch points in § 1926.1430(e)).
· Competent persons and qualified persons (§ 1926.1430(d)) must be trained in the requirements of this subpart applicable to their respective roles.

· Employees who will be assigned to work as signal persons must be trained to  meet the requirements of the signal person qualifications outlined in § 1926.1430(b).
· A signal person must be retrained before being allowed to continue to work as a signal person as stipulated in § 1926.1428(b), if they do not meet all of the qualifications for a signal person outlined in the §1926.1430(b).

· Crane Operator Training: 

· Before a trainee/apprentice is assigned to operate equipment, the employee must be provided with sufficient training for operating the equipment safely under the limitations established under crane operator training and certification in § 1926.1427(f)(2)(i).

· An employee assigned to operate the equipment during the phase-in period (which will be four years from the effective date), who does not have the knowledge or ability to operate the equipment safely must be provided with necessary training prior to operating the equipment (§ 1926.1427(k)).

· Operators who have not yet been qualified or certified under § 1926.1427, must be trained in the areas addressed in § 1926.1427(j) as needed.
· An operator who does not pass a qualification or certification test must be retrained as necessary (§ 1926.1430(c)(1)) prior to retesting for qualification or certification.

· Operators must be trained to determine if the boom hoist brake needs to be adjusted or repaired by first raising the boom a short distance and testing the brake as referenced in § 1926.1430(c)(2)(i).
· Where a manufacturer’s emergency procedures for halting unintended equipment movement are available, operators must be trained in those procedures in § 1926.1430(c)(2)(ii).

· § 1926.1441(e) states that operators of equipment with a rated hoisting-lifting capacity of 2,000 pounds or less must be trained in the safe operation of the equipment the operator is using.

A further in depth list of questions and clarifications posed by OSHA is available at http://www.agc.org/cs/crane_derricks_in_construction.    
If you have any questions or comments, or if you would like to submit comments for AGC’s public comment or testimony for the public hearing, please contact Michele Myers, Director, Safety and Health, at myersm@agc.org or (703) 837-5410 by November 24, 2008. 

