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Introduction to the ConsensusDOCS Guidebook

ConsensusDOCS is the product of leading constmietssociations, dedicated to identifying and
utilizing best practices in the construction indugor standard construction contracts. The 21
participating associations represent Designers,&dsyiContractors, Subcontractors, and Sureties
that literally spell the DOCS in ConsensusDOC$oli are looking for documents that are pro-
Owner or pro-Contractor, you should not use theseishents. ConsensusDOCS contracts and
forms attempt to fairly and appropriately allocasks to the Party in the position to manage and
control the risk. The practices articulated in dloeuments are forward-thinking, and may not
always represent the status quo, but rather arlpsttle forward. The goal of the multidisciplined
drafters was to create documents that best placBdkties to a construction contract in a
position to complete a project on time and on budggh the highest possibility of avoiding
claims.

By starting with better standard documents thas@es unprecedented buy-in, you reduce your
transaction time and costs in reaching a final Agrent. Many “fill-in-the-blanks” are intended
to lead to productive discussions about how pderausks should be allocated on specific
projects before a contract is finalized. Also, @@nsensusDOCS catalog includes complete
“families” of documents for each project delivergtinod that provide a coordinated set of
Agreements and complimentary administrative forfiteere also are short form Agreements that
address the Owner-Contractor (205), the Owner-DeRrgfessional (245), and the Contractor-
Subcontractor contractual relationships in a mbteeviated manner than do the standard
Agreements (ConsensusDOCS 200, 240, and 750 resggrt

In this Guidebook you will find a summary of AG@ssition regarding particular contract
documents. Organized by ConsensusDOCS numbersseguoient contains comments or
recommended modifications, sometimes with an oegrvConsensusDOCS contracts covered
in the initial release of this Guidebook (otherd W added later) include the 200; 200.1; 200.2;
240; 300; 410; 750.



Comments and Recommendations regar ding ConsensusDOCS 200"

Standard Agreement and General Conditions Betweeme©and
Contractor (Where the Contract Price is a Lump Sum)

Overview

There are many differences between the way thiardeat addresses issues and the way you
may have previously seen the issues handled im sthedard contract documents. Some general
characteristics of the ConsensusDOCS 200:

* Integrates the general terms and conditions withctntractual Agreement.

* Emphasizes the primacy of the Owner-Contractotiogiahip and focuses on clear
communication pathways and positive relationshijpe design professional is removed
from the dispute process between Owner and Cootract

» Clarifies that the Owner is responsible for desaigd design coordination; while the
Contractor is responsible for design elements drdgecifically noted. In that situation
the Owner should supply all performance and desigeria. The Owner should approve
submittals, and the approved submittals becomeadrdocuments. (See Sections 2.3,
2.4.4,and 3.14.)

» Defines overhead (Section 2.4.12) in a more detaie clear manner to assist in
finalizing change orders and the associated cests $ection 8.3.1.3) and would avoid
disputes during the course of the project.

» Clarifies that Parties specifically name authorirepresentatives (Section 3.4.4 for
Contractors; Section 4.7 for Owners); the Contraaleo names a safety representative
(Section 3.11.3).

» Establishes how electronic information exchangeg bearelied upon.

» Establishes dates of Substantial Completion andl &lompletion (Sections 6.5.1 and
6.5.2, respectively).

* Addresses liquidated damages by giving Partiepptien as to whether to use liquidated
damages (“LDs”) or not (Section 6.5). The docunas gives the option to use LDs
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both for Substantial Completion as well as Finalnptetion. The amount of the LDs is
expressed as a lump sum amount, but the Partiesinomge to use a per diem amount.

» Provides an order of precedence clause (Secti@).14.



Commentsfrom the Associated General Contractorsof America (AGC) for
ConsensusDOCS 200:

(Additional comments on this document can be foom@®GC’s website at
www.agc.org/contracjys

Design Authority and Responsibiliti€Section 2.3): Under th&pearin Doctrine, the Party
responsible for furnishing the completed designlieay warrants its sufficiency and adequacy.
United States v. Spearin, 248 U.S. 132 (1918). @oturs need to carefully consider the effect
of specifying any design responsibilities in thikih-the-blank section. Also, a Contractor
should pay particular attention to the ramificatiar performance specifications, equipment
selections, preparation of shop drawings, andikieeih the context of Section 2.3. Similarly,
post-award actions such as Contractor initiatedaesgingineering changes may alter the Parties’
responsibilities for the adequacy of the desiga pérticular system on the project. These actions
may shift risk for design responsibilities to then@actor. In addition, Contractors should be
weary of modifications that add disclaimers to tsthié risk of design flaws to a Party that was
not responsible for the preparation of the design.

Correction of Defective WorkSection 3.9): The Contractor is to be notifiedlefective work
during the warranty period and given the optiosdaect Correction of work even after the
Correction of Work period expires.

Professional ServicgSection 3.15): When taking on design responsgififtee Section 2.3), the
Contractor should also consider the provisionseafti®n 3.15 that obligates it to obtain
professional services from licensed design prodesds and to require the design professionals
to carry E&O insurance as specified in Section 10.8

Digitized DocumentgSection 4.6.1): Electronic documents are increggibeing used by the
industry. This provision requires a protocol tods¢ablished relating to the use of such
documents. Contractors are strongly encouragedddhe protocol in Consensus DOCS 200.2
to ensure that the risks associated with use ofrel@ic documents are clearly understood by all
the Parties to a contract. At a minimum, the 2@&2 allow Contractors to rely upon e-mails and
faxes, if the document is completed to indicatéehsaudesire.

Liguidated DamageSection 6.5): Section 6.5 is an optional liquethtlamages provision,
which allows the Parties to elect whether or ngirtwvide for liquidated damages. In general,
AGC members view liquidated damages negatively,ahuise Contractors to take extreme
caution before electing to provide any liquidatagnages in this section. Liquidated damages
are intended to compensate the Owner (and se@sasstitute for) the Owner’s actual delay
damages, such as lost revenues. Thus, a contradt allows the Owner to recover liquidated
damages, but otherwise bars both Parties fromatoipconsequential damages, is not truly
mutual; it allows the Owner to have its cake andteao. If liquidated damages are elected, the
Contractor should recognize that the limited mutuaiver of consequential damages contained
in Section 6.6 is not truly mutual. In addition, r@@ctors should not agree to liquidated
damages measured from final completion.

Note that this section contains blanks for theiBatb fill in to establish the appropriate dollar
amounts (one tied to substantial completion andti@deto final completion) if the Parties elect
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to provide for liguidated damages. The amount eflitBs is expressed as a lump sum amount
but the Parties may choose to use a per diem amount

Limited Mutual Waiver of Consequential Damag8egction 6.6): The Parties agree to waiver
consequential damages except for items specifi6dbinA mutual waiver of consequential
damages benefits the Contractor if the waiveruly tmutual, meaning that liquidated damages
are not specified in Section 6.5.

Setting aside the interplay between liquidated dggaand a “mutual” waiver of consequential
damages, the Parties should also carefully congitiether liquidated damages are, themselves,
desired. Many sophisticated General Contractoraytagsire, and may even insist upon, the
inclusion of a liquidated damages provision in tleentracts, because — perhaps among other
reasons - it allows them to better quantify thisk.rMoreover, some General Contractors and
Construction Managers insist that the contract iplefor liquidated damages and that the
liquidated damages be capped at some amount, sumteshalf of the Construction Manager’s
fee (under a cost-plus-fee contract). By doing, e Contractor/Construction Manager truly
can attain a real limitation of damages.

Interim Directed ChangéSection 8.2.2): An Owner is required to pay 5006ast estimate if
dispute occurs over whether work is within scogd@sprovision allows an important balance
for a Contractor to maintain financial viabilityhite allowing an Owner to retain legitimate
claims in dispute.

RetainaggSection 9.2.4.1): This provision is important @ontractors to ensure payment flows
in a fair and equitable manner. Owner is requicerkttease retainage applying to work of early
finishing Subcontractors upon acceptance of suatkw@nce the work is 50% complete, the
Owner shall not withhold any additional retainalféhe recommended best practice language is
modified in the Owner-Contractor, Contractors sdardnsider modifying the ConsensusDOCS
750 in a consistent manner.

Adjustment of Contractor's Payment Applicati(®ection 9.3.7): This provision allows an
Owner to withhold payment if a third Party fileglaim, unless a Contractor furnishes the
Owner with adequate security in the form of a subeind, letter of credit or other collateral or
commitment which are sufficient to discharge suelmas if established. Contractors should
provide more specificity regarding adequate seguifithere is a bond in place, no additional
security should be required besides consent to eaiby the surety after acknowledging the
existence of the claim. If it is a lien claim, tBentractor should be required to bond around the
lien in accordance with applicable statutory reguents.

Some Contractors report abuse of the right to withpayment, even after adequate security has
been provided. Also, a Contractor should ensurettig provision is consistent in the
Contractor-Subcontractor Agreement, as providegdansensusDOCS 750 Section 8.2.7.

Indemnity(Section 10.1): The Parties’ indemnity obligatishimited to the extent of the Party’s
negligence and cover only insurable risks, i.ers@eal injury (including death) and property
damage. Either Party is entitled to reimbursemédetense costs paid in excess of that Party’s
percentage of liability for the underlying claimo@ractors should be vigilant during contract
negotiations, and should only agree to broades Bskered (if requested by the Owner) with
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full knowledge and understanding of the impact bf@ader standard on the Contractor’s
anticipated profitability and fee.

Indemnitees also include the Architect/Engineed, ‘@thers.” The term “Others” should be
defined or stricken if not defined, from the Cowotma’s standpoint, as it represents a potential
broadening of the indemnity obligation to personsampanies who the Parties may not have
actually intended to benefit from the indemnity.

Duty to DefendSection 10.1): Given the reciprocal indemnityightions in the
ConsensusDOCS forms, and the pure comparativet@@ustandard, there is not a duty to
defend. A Contractor who is liable under the indegynprovision should reimburse the
indemnified Party for that Party’s legal fees (Whinay as a practical matter create a willingness
to defend). But as a matter of contract obligattbeye is no duty to defend of the Contractor vis-
a-vis the Owner, or of a Subcontractor vis-a-ves @ontractor. For some Contractors, desire for
a Subcontractor’s duty to defend will outweigh @entractor’s desire not to have to defend the
Owner. Contractors will need to assess this asygabe indemnity carefully, and discuss it with
their risk managers or brokers, in order to astwmselves that the proper stance is taken on
this issue relative to the Contractor’s insuranwepam.

Additional Liability CoveraggSection 10.5): An Owner should decide whetheetpire the
Contractor to purchase additional insured covefagthe Owner. If so, the Owner can then
decide whether it wants to choose additional indwem/erage or Owners’ and Contractors’
Protective Liability Insurance (*OCP”). If an Ownselects OCP coverage, an Owner may desire
additional insured protection for completed opexragiin addition to OCP coverage. If agreed
upon by the Contractor, this should be accomplighestriking “operations” in this section and
then checking both boxes.

Any additional cost incurred by the Contractor porchasing additional insured or OCP
coverage shall be paid by the Owner.

Owner’s Termination for Convenien¢8ection 11.4): If an Owner elects to terminate fo
convenience there is a premium payment. This paymerot a penalty, but rather reflects a
Contractor’s lost business opportunity. This seciga carefully crafted to balance Contractors
and Owners interests and risks.

Dispute Mitigation and Resolutigirticle 12): This section focuses on mitigatidinctaims by
directing first, direct discussions between thdiBsaifollowed by allowing the Parties to use
either a previously selected project neutral oispute review board. If the Parties decide not to
use a project neutral or dispute review boarddkea then goes to mediation followed by a
binding dispute resolution process of the Partibsosing. If the process goes this far any
decision made by the project neutral or the dispeseew board can be introduced as evidence at
a binding adjudication of the matter.

Work Continuance and Paymg8tection 12.1): The Parties are obligated to ootito perform
their obligations under the contract. Thus the @utbr continues to perform its work under the
contract and the Owner continues to make paymeritseetContractor for those amounts not in
dispute.




Direct DiscussiongSection 12.2): In the event the Parties canrathr@n Agreement about the
matter in dispute, they are obligated to engaggand faith” negotiations at the next level in a
step approach which moves from field representatiteose representatives with greater
authority in an effort to resolve the dispute; tliferesolution is not achieved within five business
days of the first discussion, it moves to the nexel of senior executives and if resolution fails
within fifteen days of the first discussion, it nesvto mitigation.

Mitigation and Mitigation ProcedurgSection 12.3): Initially the Parties have theiapto

select either a Project Neutral or Dispute Revieyaf8 for the mitigation procedure. The Project
Neutral/Dispute Review Board is subject to a seépaiegtainer Agreement between the Parties
and is obligated to issue nonbinding finding(s)vitfive business days of referral of the
dispute. If Parties do not check either of theifilthe-blank options, then the procedures
provided in this section are not required.

Binding Dispute Resolutio(Section 12.5): In previous AGC contract Agreemsetiie dispute
resolution section was a separate Exhibit. The @wssDOCS includes this section in the
contracts and includes fill-in-the box optionsmédiation fails to resolve a dispute, the Parties
submit the matter to binding dispute resolutiomg®ither the current Construction Industry
Rules of the American Arbitration Association digation in a state or federal court. The
Parties, however, are free to select another seiles. The costs of the binding dispute
resolution process are to be borne by the non piey#&arty as determined by the Neutral.

Venue(Section 12.5.2): Binding Dispute Resolution paiwaes shall be the location of the
project unless the Parties otherwise agree.

Multi Party ProceedingéSection 12.6): Appropriate provisions are tomauded in all other
contracts relating to the Project to provide fongter or consolidation of such dispute resolution
procedures.

Lien Rights(Section 12.7): Nothing contained in the dispeteofution procedures is to limit any
lien rights unless expressly waived.
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Comments and Recommendationsregar ding ConsensusDOCS
200.1"

Potentially Time and Price-lmpacted M aterials

Overview

The ConsensusDOCS 200.1 Potentially Time and Pmgacted Materials Amendment is a
standardized, three-page Amendment that provid€dsarer and Contractor a baseline price and
calculation method for potential adjustments toanat prices. When material price fluctuations
are a concern, the Amendment provides a sensdotecfivork for Owners and Contractors to
protect themselves against construction materiaépwvolatility. Only commodities specifically
identified in Schedule A can potentially be adjdste or down, and Parties may limit the
amount of price adjustment. Moreover, appropriaeudnentation for adjustments is required
and do not include overhead and profit. Amendmeatsé addresses time extensions in the
event of a project delay caused by scarcity ovdgjidelay.

Parties should take the following issues into cd&sition. The Amendment is intended to be
completed and executed contemporaneously withdhstruction contract. Because the
Amendment is intended to be flexible and to covanyndifferent kinds of construction
materials, calculation methods are merely suggdstdblished market or catalog prices; actual
material costs; material cost indices; or otherually agreed upon method) and no single
method is deemed to be the default method. ThéeBatould agree upon a baseline price and
adjustment method. This amendment is a tool taruee negotiations, but it should be

modified by the Parties to reflect the project eimstances.

If the document is used in the Owner-Contractoregnent, then the document should be used
in the subcontract Agreements. This document cemla used in other Agreements such as the
ConsensusDOCS 410 Design-Build or the ConsensusBDG&onstruction Management At-
Risk Agreements.
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Commentsfrom AGC for ConsensusDOCS 200.1:

(Additional comments on this document can be foom@®GC'’s website at
www.agc.org/contracjys

General Contractors should advocate for the usei®amendment when material price
fluctuations are a concern. This innovative corningctool is designed to eliminate a
contingency premium in a Contractors bid. Anothmrtcacting alternative to the 200.1 that
assists in eliminating materials price contingeiscfpr an Owner to pre-purchase materials.

Decreases in Prig&ection 3.1): Contractors should be aware thatithlanced document also
carries the possibility that prices fall, and wothidreby decrease payment.

Price Increase LimitSection 3.3): If this fill-in-the blank sectioa mutually agreed upon by the
Parties, then the amount of decrease or increasged. However, doing so eliminates some of
the benefit of a Contractor eliminating contingemnmcgubmitted bid amounts.
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Comments and Recommendationsregar ding ConsensusDOCS
200.2"

Electr onic Communications Protocol Addendum

Overview

The Electronic Communications Protocol Addendunmigjue in the construction industry,
comprehensively setting standards, processes atacpts that Parties will use to facilitate the
accurate and secure transmittal of Electronic Comeaations among them during their Project.

It is ideally intended to be completed no latenthathe time the Owner and Contractor are
preparing their Agreement, but may be enteredbgtamendment to an existing contract at any
time. The 200.2 is a flexible document that caged in any ConsensusDOCS Agreement or in
other contract Agreements.

The Addendum sets expectations about who will baired to comply with Addendum
requirements in Section 2.0. If Subcontractors Material Suppliers will be required to
conform their communications to this Addendum, @mntractor should make sure to attach a
complete copy of it as an Exhibit to the Agreemmativeen Contractor and Subcontractor
(ConsensusDOCS 750).

The Agreement places the primary responsibilitystoeiping Electronic Communications
exchange on three representatives designated I§yahgeactor, Architect and Owner
respectively. These may be in-house employees latgehble about computer usage or experts
retained for the Project, as needed. In SectiontBi®IT Management Team is given the power
to develop means and methods of handling Electrt@ommunications during the Project
consistent with the overall requirements imposeithérest of the Addendum.

Section 4.0 helps the Parties to thoroughly exphme identify what types of files will be shared
among them, the hardware and operating systemsham wlectronic communications will be
exchanged, the software types and versions, bgmlaipcols and transmission and access
requirements, including the types of devices thay tme used to gain access to Project records
kept electronically. The Parties will need to knawvat software will be used for various Project
activities and identify the hardware and othereystonfiguration that is necessary to run that
software so that everyone using the Electronic Camaoations can access the data generated in
the desired format(s). The Addendum does not presamg specific package of System
Parameters will be used, but rather allows thedZatd sculpt them based on their needs. If all
communications on the Project will be exchangedtedaically via a tiered-access Project
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website with a real-time webcam, and virtual maagkvill be used as the primary design tool, a
much more elaborate system will need to be desttitemn if the Parties want to simply
exchange securely transmitted e-mails among theesahd that is the extent of the Electronic
Communications.

If the Parties retain a Third Party Service Proxjitlee process of archiving or keeping copies of
Electronic Communications exchanged among thembegyart of the package of services
being purchased. If not, in Section 6.0., the Parshould pay particular attention to developing
backup copies of their Electronic Communicatiorsth to protect against loss of data as a
result of their computer systems failing during Breject, as well as to ensure compliance with
recently updated Federal laws regarding retentieextronically generated records.

The Parties should discuss in Section 7.0 how th@yrevise documents capable of being
revised after they are originally created and sthamad how they will keep track of those
revisions. Some software programs allow for dedantetadata to be generated that
automatically tracks changes and the Party gemgrédtem. Where this is not the case, an
express transmittal record confirming Version Cohitnformation as provided in Section 7.2
will be extremely important or limits should be gda on each Party’s ability to revise others’
documents and data.

Under Section 8.0, each Party is responsible forpdging with the System Parameters and for
the accuracy of data and documents furnished asptreir own Electronic Communications.
The Addendum is silent about responsibility fooesrthat occur in spite of compliance with all
System Parameters and other Addendum requirements.
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Commentsfrom AGC on ConsensusDOCS 200.2:

(Additional comments on this document can be foom@®GC'’s website at
www.agc.org/contracjys

Introduction(Section 1.0): Even if a Contractor wishes to @y on information transmitted
by e-mail and fax, a Contractor should stronglysider use of this document. Otherwise
Contractors would be operating at their own riskalying on e-mails and faxes.

IT Management Coordinat¢6ection 3.3): The person appointed in this saagsdhe day-to-day
supervisor and administrator of Electronic Commatiens and is charged with assisting the
Parties to cause their Electronic Communicatiossesy to comply with the Addendum
requirements. Unless the Contractor’'s computer kedge is quite limited, the Contractor
should consider having the person appointed asdwdor within the Contractor’'s employ,
although the Contractor typically will want to pdks costs for such duties to the Owner in
Section 3.3.2 or include them elsewhere as pagaiverable general conditions expenses in the
Agreement between Owner and Contractor. The Coatalirwill work with any Third Party
Service Providers (who furnish Internet softwaregoams or hosted site services used by the
Parties), the Webmaster (who handles the operafitme Project website), and the Model
Facilitator (who updates model data for virtualigesor building information (3-D) modeling),
if any on this particular Project.

Security/Encryption Requiremen(Section 4.6): These provisions should be cangfull
considered. If the Contractor does not have knogédatle in-house staff capable of developing
firewalls or other protections, the Contractor maant to recommend outsourcing the
development of these protections.

Contract Document&Section 5.0): This section identifies which tyé<ontract Documents

will be exchanged via electronic means and be hodin the Parties. The Contractor can take
advantage of being able to rely on the comparatiseift method of e-mail exchange to bind the
Owner to Change Orders, or the Architect to respems requests for information, by making
sure those types of documents may be exchangedoelieally. The level to which hard copy
should thereafter be exchanged will vary with tbplsstication of the Parties (and their lenders,
title companies, etc.) and with the sophisticabbthe System Parameters selected. If the
Contractor’s Subcontractors are not required teefemeomputer system compliant with the
System Parameters, but design documents will beeg@a solely electronically, for example,
the Contractor will need to think through providiagcess to a compliant computer terminal at
the Project site or the Contractor's home officevtoch the Subcontractors can have access.

The Contractor will want to carefully discuss theile in the evolution of Project virtual
modeling or other shared Electronic Communicattongs with the Owner and Architect and
reflect responsibilities relating specifically ts use by modifying Section 7.1.1 as needed.

Responsibility for Complianc€Section 8.0): Contractors and all Parties mayepit® expressly
waive liability among them where such an event ceas a means of inducing the Parties to
robustly rely on Electronic Communications.
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If a Third Party Service Provider will be used,itrentract for the Project should be attached to
the Addendum so any specific requirements for fisker services or website are made known
and all Parties are bound to comply with them.
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Comments and Recommendations regar ding ConsensusDOCS 240"

Standard Form of Agreement Between Owner and
Architect/Engineer

Commentsfrom AGC for ConsensusDOCS 240:

(Additional comments on this document can be foom@®GC’s website at
www.agc.org/contracjys

Standard of CaréSection 2.1): A definition of the standard ofeapplicable to architectural
and engineering services performed under this Ages¢ is not included in this Agreement
(previous additions of AGC contracts did includelsa definition). The drafters of the new
Consensus documents determined that it would kerldet the design professionals to be held
to a standard imposed on them by their own pradessather than one defined by this
Agreement.

Contractors and Owners should not modify this Agreet by adding language that would hold
any design professional to a standard of careighaiove that which is customary and normal
for design professionals in the same time and ioecabecause that might result in the
unintended consequence of voiding errors and oamissioverage available to the respective
design professionals.

Relationship of the Parti€Section 2.2): This provision requires the ArctitEngineer (A/E) to
accept the relationship of trust and confidenoexiercising its skill and judgment in furthering
the interests of the Owner and expressly affirnesAHE’s representation that it possesses the
requisite skill, expertise, and licensing to pemidhe required services. The new language is
preferable, but it should be noted that it wasincuded in the previous AGC 240 Owner-
Designer professional Agreement, no longer pubtishe

Conflicts of Interes{Section 2.4): This section expressly sets fotttiical expectations that
include the A/E’s avoidance of conflicts of intdreend contingent fees and gratuities from the
Contractor. This language is preferable, but no#¢ it is different from language in previous
editions of AGC contracts.

Costs for Errors and Omissiankhe Agreement does not include a provision inetush the
previous AGC 410 Design-Build Agreement which pded for the allocation of responsibility

to the A/E for the costs of any errors and omissiexceeding an agreed upon percentage of the
A/E’s total compensation. The elimination of thiyision in this location highlights the need
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for the Owner and A/E to formalize and come to gme®ment upon the exclusions to be
enumerated under Section 5.4, Limited Mutual Waofe€onsequential Damages. Special
attention should be paid to the expanded languageined in Section 5.4. The terms of Section
5.2, relating to damages flowing from delays byAliEg, should also be considered.

Construction Documeni{$ection 3.2.5): This paragraph very succincidyest, “The

Construction Documents shall completely describevatk necessary to bid and construct the
Project.” This effectively addresses the dilemmacWwiContractors have faced in recent years of
having to provide Work that the A/E might argue Wiagerred” by the Construction

Documents.

Construction Phase Servicgection 3.2.8): This section includes two Corgion Phase
Services, including “(3) prepare design documamtsonnection with Change Orders, and (4)
respond to Contractor requests for information.23dservices have been added since the
phasing out of the old AGC contracts.

Section 3.2.8.5 has been modified by the omissidanguage related to the review of
Subcontractor requisitions, but that language le@s ladded to a new listing of clarifications
defining what representations are being made whe®E certifies an application for payment
in new Section 3.2.8.6.

Additional CompensatiarSubparagraphs .22 through .25 of Section 3.2haheded as
additional services which are eligible for addiabnompensation. Note this improvement in
including these services, which were not includegrevious editions of the AGC 240.

Confidentiality(Section 3.10): This section further clarifies hthve Owner and A/E should treat
confidential information shared with one anothed & requires the Owner and A/E to “specify
those items to be treated as confidential”, andireq them to “mark them as ‘Confidential’.
This improved language is different than previargguage in the now defunct AGC 240.

Owner’s Financial Ability to PayThe 240 does not include a provision to requiee@wner to
provide evidence of the Owner’s financial abilibygay for the A/E’s Services, upon written
request of the A/E. Note A/E’s and General Contactising this Consensus document may
wish to add such a provision back into the Agredm@nobtain such evidence of sufficient
content to satisfy this concern prior to signinig thgreement.

Limited Mutual Waiver of Consequential Damag8gction 5.4.1.1): This section makes the
Limited Mutual Waiver of Consequential Damages ealle to, and makes it survive after, any
termination of the Agreement. This improved langua@s not included in the previous AGC
240, which is now defunct.

Statutory Interest/Late Paymg8ection 6.3.6): This section provides the A/Bhwit
compensation in the form of statutory interest oy late payments to the A/E from the Owner.
This improved language was not included in the ioresy AGC 240, which is now defunct.

Indemnity, Insurance and Waiver of Subrogaifarticle 7): General Contractors and any A/E’s

working for the Owner under this new Agreementadeised to have their legal counsel and

surety and insurance professionals review and mdfdiecessary, the language set forth in this

section. Many states have enacted legislationdtfiatts the applicability and enforceability of
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indemnification and liability limiting contract lguage. This language is substantially different
than previous language in the now defunct AGC 240.

Dispute ResolutioifArticle 9): The dispute mitigation, mediation,daresolution procedures are
intended to facilitate resolution in the most cefective manner.

Miscellaneous Provision@rticle 10): This provision accommodates the adw# the frequent
use of Electronic Documents, and the issues sudingmights to copy and make use of tangible
and electronic versions of documents describing/oek involved in a Project. This improved
language is substantially different than previamguage in the now defunct AGC 240.
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Comments and Recommendations regar ding ConsensusDOCS 300"

Standard Form of Tri-Party Agreement for Collabor ative Project
Delivery

Overview:

ConsensusDOCS 300 represents a new approach toumbios contracting and project
delivery—one that is founded upon an integratetlalborative approach to design and
construction, and a greater alignment of the irsteoéall project participants with the overall
success of the project. Construction has long beesgmented process separated into
disciplines of design, fabrication, constructiom aperation. Unfortunately, the traditional way
of doing business has too often been married withdversarial ethos; a zero-sum approach that
focused on lowest cost and risk shedding. The Caus®OCS program as a whole is a
dramatic initiative against the adversarial andwéy of doing business.

A number of influences are now driving the evolataf the construction industry—schedule
compression, technology, realignment, globalizatind economic integration. The rise of new
information technology may be foremost among thastrs. The tools of construction are not
only becoming faster and smarter, but they requieater collaboration among project
participants to reap their full potential. Buildiltformation Modeling (BIM) is but one
example.

ConsensusDOCS 300 provides the contractual frankefwor truly collaborative interaction
between an Owner, a designer and a constructor-Fatty Agreement, the Owner, designer and
constructor sign the Agreement at the inceptiothefproject, binding them to collaborate in the
planning, design, development and constructiomefaroject and a sharing of project risks and
rewards different than traditional project. Leamstouction principles underlying design and
construction are used to drive out waste. Reprasees of the three Parties manage the project
through consensus decision-making. While the desiggtains ultimate design responsibility in
accordance with state licensing laws, the consiruantd specialty Contractors and suppliers
participate in the development of the project desighere is no guaranteed maximum price or
lump sum.

The approach and contractual framework of Cons&B@S 300 is not appropriate for
everyone or every project. All the Parties showddnilling to surrender their specific agendas to
do what is in the best interest of the project.aktyPthat cannot shed itself of the “old school”,

O
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traditional and adversarial approach to designcamstruction will not succeed in using the
ConsensusDOCS 300 model.

General Considerations:

The user of ConsensusDOCS 300 should keep a nwhbasic considerations in mind:

This is a tri-Party Agreement, meaning the OwneasiBner and Constructor all sign the
Agreement at the earliest possible stage of the@dlhe intent is to assemble the
collaborative project team at the very beginninghef project, not in a piecemeal fashion.
The three Parties, together with any critical spigiContractors and suppliers, truly
collaborate throughout design and constructionvigdiog input that will improve the
quality, cost and timeliness of the project delyver
Lean construction principles apply to the workloé entire Collaborative Project
Delivery Team. These principles include:
o0 True collaboration among all project participants
o Strengthening and Aligning the relationships andrsts of the Parties to the
project
o Project participants making commitments to work addedule that can be relied
upon by others, and that drive out waste in thenfor RFIs, changes and rework
o Focusing on what is best for the project as a whabknot just certain component
parts
0 Seeking constant improvement through continuoussassent and
implementation of “lessons learned”.
The project is managed by a management group csetpaf senior representatives of
the Owner, Designer and Constructor. (Article 4).
To the greatest extent possible, project decissmasnade by consensus. When
consensus cannot be reached, the Owner retaiabilitg to make a determination in the
best interest of the project. (Section 4.6).
In addition to the collaborative elements of neagg$or this approach, ConsensusDOCS
300 also contains where appropriate many of theehés found in other
ConsensusDOCS standard forms.

Unique Considerations

Project Target Cost Estimate: There is no lump suguaranteed maximum price
established for the project that can create comgétiterests and counterproductive
behavior among the Parties. Instead, the Partiablesh a Project Target Cost Estimate
under Article 8 that serves as the benchmark fasueng the project’s overall success,
the performance of each Party and to what extegtit @él participate in any savings or
losses.
Project Risk Allocation: Under Section 3.8, thetlearmutually agree upon an approach
to risk allocation. The options include:

o Safe Harbor Decisions: The Parties release ea@hn fsttm any liability resulting

from project decisions that are collaboratively m#te Management Group.
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o Traditional Risk Allocation: Under this approackcledarty remains liable for its
own negligence and breaches of contract or waryaatyect to optional specific,
agreed-upon (fill in the blank) limitations of lidity for the Designer and
Constructor.

Target Value Design: Cost and schedule are desitgnia the Designer should consider
(Section 3.6). For their part, the Constructor &ratle Contractors should support the
Designer’s efforts by continuously looking for wagscreate value through improved
quality, constructability, reduced capital or ldfgcle costs, for example. (Section 6.13).
This is not traditional constructability review kigsign fully informed by the efforts of
the Constructor and critical Trade Contactors ampkers.

Incentives and Risk Sharing: Under Article 11, M&nagement Group develops a
financial incentive program to encourage and revgaggerior performance among the
project participants. The criteria are not meréhaicial, but recognize quality, safety,
innovation and teamwork. The Parties should alsoudis and agree upon how savings
(Section 11.4) and losses (Section 11.5), measgaist the Project Target Cost
Estimate, will be shared among them. Under Sedtio6, the amount of the Designer’s
and Constructor’s respective fees can serve ap arcéhe extent of the losses those
Parties will bear.

Right to Audit: Collaborative project delivery, Wwidut a lump sum or GMP, should be
based on transparency of decisions and open-bawakiatng. Article 19 requires the
Designer and Constructor to maintain full and dethaccounts subject to inspection and
a final accounting.

Dispute Resolution: Disputes should be resolvetabotatively through the
Management Group, but when they are not, the Bazéie elect to use a project neutral
or dispute review board to mitigate the costs, tamd overall impact of disputes.
Elimination of or early resolution of disputes &8y components of driving out waste in
the project.

22



Comments and Recommendations regar ding ConsensusDOCS 410"

Standard Design-Build Agreement and General Conditions Between
Owner and Design-Builder (Wherethe Basis of Payment isthe Cost
of theWork Plusa Feewith a Guaranteed Maximum Price)

Overview

Parties generally agree that the design-build dgfivmethod has many benefits. But design-
build Agreements contain different risks from ttahal delivery methods. In order for a design-
build project to be successful, the design-builde®gnent should effectively define and allocate
the risks associated with one Party assuming seoresibility for the design and construction of
the project.

ConsensusDOCS 410 is a balanced document thdleistinee of the market. It reflects the
collaborative efforts of Owners, Contractors, degagilders, Subcontractors, engineers, and
sureties. The Agreement is an improvement fromipusvstandard design-build Agreements. It
addresses risks associated with relatively newtoactgon issues, such as the use and
maintenance of electronic data, while clarifyingesal risk provisions common to most standard
form design-build Agreements. For example, thise&gnent simplifies claim procedures,
identifies excusable compensatory damages, andsati@plimited consequential damages
provision that has become popular among ContraatmisOwners.

A few key provisions are highlighted below:

Ownership of Document@®aragraph 3.1.8): The Parties have the optidoh#cking-the-box"

as to the Ownership of copyrights for the projed@scuments.” Documents include all
documents, drawings, specifications, and electrdata and information. The Parties have the
option of defining "electronic data" in Article 4.5he Agreement allows the Parties to include a
negotiated fee for the Ownership of copyrights.ddslthe Parties agree otherwise, copyright
Ownership for all documents remains with the DesBgiider.

Electronic DocumentéSection 4.6): The Agreement recognizes the ingmae of electronic
data and documents in the design and constructamegs. Article 4.6 allows the Parties to
develop a project-specific protocol to facilitale tsharing of electronic data. Among other
things, the protocol is intended to: define thepgcof electronic data and identify the types of
electronic documents the Parties expect to useageathe sharing and coordination of
electronic data; identify electronic formats that acceptable to the Parties; establish security
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parameters for electronic data; and create meaharfer storing and retrieving electronic data.
Because there are many potential sources of efectdata and programs that manipulate
electronic data, the Parties are encouraged tdajeaeprotocol to fit their specific needs.

Labor Relations(Section 5.5): If applicable, Users should indegte or attach as exhibit as
necessary any conditions, obligations or requirdmesiative to labor relations and their effect
on the Project. Legal counsel is recommended.

Delays in the Work and Delay ClairfSection 6.3): Owners and Contractors expressed
dissatisfaction with forms that failed to identdyamples of compensable delay. Article 6.3
expressly lists events that give rise to compemsdélays. This is a significant improvement
over standard form Agreements that leave the Radidetermine for themselves whether
excusable delays are compensable or not. The Agmteaiso provides a more detailed list of
excusable delays — those delays caused by everdaadthe Parties' control. Examples of
excusable delays include traditional force majewents, such as fire, terrorism, and
governmental actions, and Owner-caused delays,asi€lwner changes, Owner-authorized
delays, and Owner-ordered re-sequencing of the.work

Limited Waiver of Consequential Damag&ection 6.5): The right to claim consequential
damages is a contentious point in many contracbtregns. Article 6.5 enables the Parties to
list consequential damages that are not waivedclard.5 allows for reimbursement of
consequential damages otherwise recoverable upgécable insurance policies. In this regard,
the Agreement provides a "limited" waiver of conseatial damages that recognizes the
allocation of risks among the Owner, Design-Builderd their insurers.

Claims for Additional Cost or TiméSection 9.6): The Design-Builder's notice of @ral should

be made within 21 days after the occurrence, argmition of the occurrence, whichever is later.
The Design-Builder's written documentation suppgrthe claim should be submitted within 21
days after its notice. The Owner's response talthiem should be made within 14 days after the
Owner receives the Design-Builder's documentafitve. Agreement eliminates guesswork when
an Owner fails to respond; the Owner's failuresgpond is deemed a denial.

Termination(Article 12): The Agreement's termination provisgorotect the Owner in the event
of the Design-Builder's default while providing protions against unwarranted terminations-
for-cause. Termination for cause requires two Ewtinotice. First, the Owner may perform the
Design-Builder's obligations if the Design-Buildails to begin to cure contractual deficiencies
after 7 days' written notice. Second, after antamtil 7 days' written notice to both the Design-
Builder and the Design-Builder's surety, the Owmay terminate the Agreement if the Design-
Builder fails to cure or commence and continueui@auring the period. Any termination that
does not follow Article 12.2's termination-for-caysrocedures is deemed a termination-without-
cause under Article 12.3. Under Article 12.3, then@r should pay the Design-Builder for all
work executed, all proven loss, cost, or expens®imection with the Work, and all
demobilization costs. Payment to the design-builsién a penalty, but rather reflects a
Contractor’s lost business opportunity.

Dispute ResolutiofArticle 13): The Agreement offers the Partiesuanber of dispute resolution
procedures in lieu of judicial litigation. Firshe Parties are encouraged to conduct direct good
faith discussions to resolve the dispute. Afteedirdiscussions, the Parties have the option of
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dispute mitigation with a project neutral/disputeiew board or mediation. If the Parties choose
dispute mitigation, the project neutral/disputeieavboard will create a nonbonding finding that
the Parties may use in a subsequent binding protged

If the Parties do not choose dispute mitigatior,Rarties "shall endeavor” to mediate the
dispute. Mediation should be complete within 45ibess days of the first discussion between
the Parties. Mediation is not required.

The Agreement allows the Parties to choose betvegkitration and litigation as the binding
resolution procedure. Arbitration or litigation aslast resort if mitigation or mediation fails to
resolve the dispute.
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Commentsfrom AGC for ConsensusDOCS 410:

(Additional comments on this document can be foom@®GC'’s website at
www.agc.org/contracjys

Standard of CaréSection 2.1): A definition of the standard ofeapplicable to architectural
and engineering services performed under this Agees is not included in this Agreement
(previous additions of AGC contracts did includelsa definition). The drafters of the new
Consensus documents determined that it would kerldet the design professionals to be held
to a standard imposed on them by their own pradessather than one defined by this
Agreement.

Contractors and Owners should not modify this Agreet by adding language that would hold
any design professional to a standard of careghatiove that which is customary and normal
for design professionals in the same time and ioecabecause that might result in the
unintended consequence of voiding errors and oamissioverage available to the respective
design professionals.

Relationship of PartieSection 2.1): This section requires the Desigiielgua to proceed “on the
basis of trust, good faith and fair dealing” ankktall actions “reasonably necessary” to perform
“in an economical and timely manner.” Under Arti8lethe Design-Builder “shall exercise
reasonable skill and judgment in the performandéesdfervices.”

Standard of CaréSection 2.2): The Agreement removes the arcligegineer’'s standard of care
from the former and no longer published AGC 410ti8a2.2. CAUTION: Contractors and
Owners should not modify this Agreement by addangguiage that would hold any design
professional to a standard of care thatdgve that which is customary and normal for design
professionals in the same time and location, becthat might result in the unintended
consequence of voiding errors and omissions coeegiagilable to the respective design
professionals.
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Comments and Recommendations regar ding ConsensusDOCS 500"

Standard Agreement and General Conditions Between Owner and
Congtruction Manager (Wherethe Basis of Payment isa
Guaranteed Maximum Price with an Option for Preconstruction
Services)

Comments from AGC for ConsensusDOCS 500:

(Additional comments on this document can be foomd@GC's website at
Www.agc.org/contracjs

Design Authority and Responsibiliti€¢Section 2.3 and 3.1.6): Under t8gearin Doctrine, the
Party responsible for furnishing the completed giegmpliedly warrants its sufficiency and
adequacy. United States v. Spearin, 248 U.S. 13P8(1 Contractors need to carefully consider
the effect of specifying any design responsibditie this fill-in-the-blank section. Also, a
Construction Manager should pay particular attentamthe ramifications of performance
specifications, equipment selections, preparatiehop drawings, and the like in the context of
Section 2.3. Similarly, post-award actions suclCasstruction Manager initiated value-
engineering changes may alter the Parties’ respititiss for the adequacy of the design of a
particular system on the Project. These actionsshdyrisk for design responsibilities to the
Construction Manager. In addition, Construction lslgers should be weary of modifications
that add disclaimers to shift the risk of desigwi to a Party that was not responsible for the
preparation of the design.

Definition of OverheadSections 2.4.10 and 3.8.3): The definition of &fhvead” includes cost
incurred on any insurance policy and costs relagbe correction of defective work. Under
many standard industry contract forms, these @stsonsidered Cost of the Work, subject to
the Guaranteed Maximum Price. The Contractor magider altering this provision if its cost
structure does not classify this type of cost as\varhead cost.

Constructability ReviewSection 3.2.5): The Construction Manager shoeldware of its
obligation to perform a conscientious constructgbikeview of the drawings and specifications
and report any errors or omissions it discovettendrawings or specifications.

Preconstruction Servicg¢Sections 3.3.1 and 7.5): The Agreement providesbst of
Preconstruction Services is not included in ther@uaed Maximum Price, but is to be paid as a
separate payment. Often, Owners would prefer te Raeconstruction Services included in the
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Guaranteed Maximum Price and paid when the Préjemcing closes. The manner in which

Preconstruction Services will be paid for shouldabdressed during the negotiations and the
Agreement should be reviewed or modified to confilnat it is consistent with the treatment of
payment for Preconstruction Services agreed todsithe Parties.

Clarifications and Assumptior{(§$ection 3.3.4): This provision requires the Owtoetause the
Architect/Engineer to revise the drawings and djpations to the extent necessary to reflect the
clarifications, assumptions and allowances on wihiehGMP is based. The Construction
Manager should diligently ensure these revisioesw@ade to avoid confusion concerning the
scope of the Work included in the GMP.

Anticipation of Design Developmef$ection 3.3.5): The Construction Manager shoeld b
aware of the obligation imposed by this provisiomptovide in the GMP for further development
of the Contract Documents if the Contract Documanésnot complete when the GMP proposal
is submitted.

Allowances(Section 3.3.7): Allowances include the cost oterals, equipment and
installation, but not Overhead and profit. Therefdhe Construction Manager should be aware
that no mark-up will be allowed on the cost of aiémce work.

Submittals(Section 3.4.7): This provision calls for the Owtereview and approve Submittals.
If the Owner is going to authorize the Architectdifreer to review and approve Submittals, this
provision should be modified to provide for thabgess.

As-Built Drawings(Section 3.4.8): The Construction Manager shoel@ware of the
requirement to designate the format to be usedepape the as-built drawings called for by this
provision.

Correction of Defective WorkSection 3.7.4): The Construction Manager is todigfied of
defective work discovered by the Owner following #xpiration of the warranty period, but
prior to the expiration of the applicable limitat®period, and given the option to correct the
defect in the Work or allow the Owner to proceeddaect the defect and charge the
Construction Manager for the cost of correction.

Professional ServicgSection 3.16): When taking on design responsgifibee Section 2.3), the
Construction Manager should also consider the prows of Section 3.16 that obligate it to
obtain professional services from licensed desrgifegsionals and to require the design
professionals to stamp the design and carry E&Qrarge as specified in Section 11.8.

Digitized DocumentgSection 4.6.1): Electronic documents are incregigibeing used by the
industry. If electronic documents are to be thenpgriy source of design documents for the
Project, this provision may need to be modifiedd¢ourately describe the manner is which
Contract Documents are to be provided. This prouisequires a protocol to be established
relating to the use of electronic documents. Cocsitn Managers are strongly encouraged to
use the protocol set forth in ConsensusDOCS 2@0e2sure that the risks associated with the
use of electronic documents are clearly undershyoall the Parties to a contract. At a
minimum, the 200.2 can allow Construction Managenly upon e-mails and faxes, if the
document is completed to indicate such a desire.

28



Labor RelationgSection 5.4): This provision calls for the ingamtof any special provisions that
apply to labor relations for the Project. This pston should be completed to address the labor
relations situation that will apply to the Project.

Schedule of the WorkSection 6.2): This provision requires submissb&chedule of the Work
prior to submission of the first application forypaent. Depending on the size and complexity of
the Project, it may not be feasible to preparerapiete Project Schedule prior to submission of
the first application for payment. In that evehtstprovision should be modified to require
submission of an interim 90 or 120 schedule poaubmission of the first application for
payment, and a reasonable time for submissioneofdmplete Project schedule.

Liguidated Damage§Section 6.6): Section 6.6 is an optional liqguadhtlamages provision,

which allows the Parties to elect whether to previmt liquidated damages. Although AGC
members generally view liquidated damages negatiaeld AGC advises Construction
Managers to take extreme caution before electimpydweide any liquidated damages in this
section, liquidated damages are generally a betstemanagement arrangement than leaving the
Construction Manager potentially exposed for actizahages related to delayed completion,
which can be highly speculative and excessive.ilaped damages are intended to compensate
the Owner (and serve as a substitute for) the Owaetual delay damages, such as lost
revenues. Thus, a contract that allows the Ownezdover liquidated damages, but otherwise
bars both Parties from collecting consequentialatges, is not truly mutual. If liquidated
damages are elected, the Construction Managerghecbgnize that the limited mutual waiver
of consequential damages provision contained itic®e6.7 is not truly mutual. To make the
provision truly mutual, it can be modified to alsvide for a stipulated payment to the
Construction Manager for delays in completion & Broject caused by the Owner. In addition,
Construction Managers should not agree to liqualdeanages measured from final completion
because the Owner generally does not suffer delmades following Substantial Completion
because the Owner has beneficial use of the Prgkatving Substantial Completion.

Note that this section contains blanks for theiato fill in to establish the appropriate dollar
amounts (one tied to substantial completion andtiedeto final completion) to be paid for each
day completion is delayed if the Parties electrtavjgle for liquidated damages. If liquidated
damages are included in the Contract, the Congtrutanager may want to include a cap to
the total amount of liquidated damages that magdsessed, which should be no more than a
percentage of the fee to be earned by the Conistinuiglanager.

Limited Mutual Waiver of Consequential Damag8ection 6.7): The Parties agree to waive
claims for consequential damages except for itgpasiBed in Section 6.6. A mutual waiver of
consequential damages benefits the Constructioralylnf the waiver is truly mutual, meaning
that liquidated damages are not specified in Se@&i6. Regardless of whether liquidated
damages are included in the Contract, the waiveon$equential damages claims is beneficial
to eliminating the potential for speculative unlied claims that may be asserted relating to late
completion or other problems that may develop wh#hProject. The waiver of consequential
damages claims also benefits the Owner by elimmgaibtential claims by the Construction
Manager for lost profits or the ability to pursuéer work that may be caused by an Owner-
caused delay to the Project.
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Interim Directed ChangéSection 9.2.2): An Owner is required to pay 50%6ast estimate if
dispute occurs over the cost to be incurred ingueting an Interim Directed Change. This
provision allows for payment of an important bakamar a Construction Manager during the
process of agreement on the cost to be incurrpdriorming an Interim Directed Change issued
by the Owner.

Disputed ChangéSections 9.3.3 and 9.3.4): If there is a dispwer whether certain work is
included in the scope of the Project, these promsindicate that the Owner must direct the
Construction Manager in writing to proceed with theputed Work, and must pay the
Construction Manager 50% of the Construction Mariagesstimated cost to perform the
disputed work, pending resolution of whether thelkaie extra work. These provisions allow the
Construction Manager some financial relief while thork is being performed, and create an
incentive for both Parties to promptly resolve thuestion of whether the work is required.

Retainag&Section 10.2.4.1): This provision is importanttlsat Construction Managers may
ensure that payment flows in a fair and equitatd@mer. The Owner is required to release
retainage applying to work of early finishing Subtractors upon acceptance of such work.
Once the work is 50% complete, the Owner shalwitithold any additional retainage.

Retention BondSection 10.2.4): This provision allows for theuance of a retention bond or
other security in lieu of retention. Retention bsmde not commonly used and would impose an
additional cost to the Project. Depositing seaesiin escrow in lieu of retention is often used on
state and municipal projects, and may be a viadlhecle for the elimination of retention.

Adjustment of Construction Manager’'s Payment Agilan (Section 9.3.7): This provision
allows an Owner to withhold payment if a third pdites a claim, unless a Construction
Manager furnishes the Owner with adequate securitye form of a Surety bond, letter of credit
or other collateral or commitment sufficient toatiarge such claims if established. Construction
Managers should provide more specificity regar@didgquate security. If there is a bond in
place, no additional security should be requiresides consent to payment by the Surety after
acknowledging the existence of the claim. If iiBen claim, the Construction Manager should
be required to bond around the lien in accordanteapplicable statutory requirements.

Some Construction Managers report abuse of thé taghithhold payment, even after adequate
security has been provided.

Punchlist HoldbackSection 10.6.4): The Construction Manager maytwa@aconsider reducing
the amount of the punchlist holdback to a lessergreage, in the range of 125-150% of the cost
of completing the punchlist work following SubstahCompletion.

Indemnity(Section 11.1): The Parties’ indemnity obligatistimited to the extent of the

Parties’ negligence and covers only insurable yis&s personal injury (including death) and
property damage. Either Party is entitled to reimbment of defense costs paid in excess of that
Party’s percentage of liability for the underlyiaigim. Construction Managers should be

vigilant during contract negotiations, and shouttyagree to broaden risks covered (if
requested by the Owner) with full knowledge andarathnding of the impact of a broader
standard on the Construction Manager’s anticippteditability and fee.
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Indemnitees also include the Architect/Engineed, ‘@thers.” The term “Others” should be
defined or stricken if not defined, from the Constion Manager’s standpoint, as it represents a
potential broadening of the indemnity obligatiorpersons or companies who the Parties may
not have actually intended to benefit from the mddy.

Duty to DefendSection 11.1-11.3): Given the reciprocal indesnatiligations in the
ConsensusDOCS forms, and the pure comparativet@@ustandard, there is not a duty to
defend. A Construction Manager who is liable urttierindemnity provision is obligated to
reimburse the indemnified Party for that Partygalefees to the extent of the Construction
Manager’s percentage of liability (which may agacgical matter create a willingness to
defend). But as a matter of contract obligatioerehis no duty to defend of the Construction
Manager vis-a-vis the Owner, or of a Subcontragi®ia-vis the Construction Manager. For
some Construction Managers, the desire to invaBeteontractor’s duty to defend will
outweigh the Construction Manager’s desire notaeelto defend the Owner. Construction
Managers will need to assess this aspect of tremndy carefully, and discuss it with their risk
managers or brokers, in order to assure themstiaeshe proper stance is taken on this issue
relative to the Construction Manager’s insurancg@m.

Terrorism CoveragéSection 11.3.2.1): This provision authorizes @mnstruction Manager to
obtain insurance coverage to cover the risk of jglay$oss resulting from Terrorism, if the
Owner declines to provide the coverage. As anratere, the Contract can be modified to shift
to the Owner the risk of physical loss resultingnirTerrorism.

Additional Liability CoveraggSection 11.5): An Owner should decide whetheetpire the
Construction Manager to purchase additional insaeerage for the Owner. If so, the Owner
can then decide whether it wants to choose additiosured coverage or Owners’ and
Contractors’ Protective Liability Insurance (“OCPIf)an Owner selects OCP coverage, an
Owner may desire additional insured protectionclumpleted operations in addition to OCP
coverage. If agreed upon by the Construction Manalis should be accomplished by striking
“operations” in this section and then checking Hmtlkes.

Any additional cost incurred by the Constructionridger for purchasing additional insured or
OCP coverage shall be paid by the Owner and shmmildcluded in the Guaranteed Maximum
Price.

Owner’s Termination for Convenien¢8ection 11.4): If an Owner elects to terminate fo
convenience there is a premium payment. This paymerot a penalty, but rather reflects a
Construction Manager’s lost business opportunitys Bection is carefully crafted to balance
Construction Managers’ and Owners’ interests askbri

Dispute Mitigation and Resolutigirticle 13): This article focuses on mitigatiohaaims by
directing direct discussions between the Partidbeh allows the Parties to use either a
previously selected Project Neutral or a disputere board. If the Parties decide not to use a
Project Neutral or dispute review board, the ighe® goes to mediation followed by a binding
dispute resolution process of the Parties’ choogfrthe process goes this far, any decision
made by the Project Neutral or the dispute reviearth can be introduced as evidence at a
binding adjudication of the matter.
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Work Continuance and Paymédection 13.1): The Parties must continue to perfiheir
obligations under the contract, pending resolutibany dispute. Thus the Construction Manager
continues to perform its work under the contract tie Owner continues to make payments to
the Construction Manager for those amounts notspude during the pendency of any dispute
resolution proceedings.

Direct DiscussiongSection 13.2): In the event the Parties canrasthren Agreement about the
matter in dispute, they are obligated to engaggand faith” negotiations at the next level in a
multiple step approach which moves from field repreative to those representatives with
greater authority in an effort to resolve the dteplf resolution is not achieved within five
business days of the first discussion, it moveabiémext level of senior executives, and if
resolution fails within 15 days of the first dissimn, it moves to mitigation.

Mitigation and Mitigation ProcedurdSection 13.3): Initially the Parties have theiopto

select either a Project Neutral or Dispute Revievard for the mitigation procedure. The Project
Neutral/Dispute Review Board is subject to a sépaietainer Agreement between the Parties
and is obligated to issue nonbinding finding(s)wvitfive business days of referral of the
dispute. If Parties do not check either of theifilthe-blank options, then the procedures
provided in this section are not required.

Mediation(Section 13.4): If the Parties do not select agaiion procedure in Section 13.3,
disputes that are not resolved through the dirscudsions called for under Section 13.2 shall be
submitted to mediation. The Parties have the opifarsing the Construction Mediation Rules

of the American Arbitration Association, or selegtianother set of mediation rules, which may
be more convenient than using those of the Amerigaitration Association.

Binding Dispute ResolutiofSection 13.5): In previous AGC contract Agreersetite dispute
resolution section was a separate Exhibit. The @msDOCS includes this section in the
contracts and includes fill-in-the box optionsmédiation fails to resolve a dispute, the Parties
submit the matter to binding dispute resolutiomgsither the current Construction Industry
Rules of the American Arbitration Association digation in a state or federal court. The
Parties, however, are free to select another sei@d. The costs of the binding dispute
resolution process are to be borne by the non-pmey#&arty as determined by the Neutral.

Venue(Section 13.5.2): Binding Dispute Resolution pohaes shall be at the location of the
project unless the Parties agree they shall bevhlse.

Multi-party ProceedingéSection 13.6): Appropriate provisions are tor@uded in all other
contracts relating to the Project to provide fongter or consolidation of such dispute resolution
procedures.

Lien Rights(Section 13.7): Nothing contained in the dispeteofution procedures is to limit any
lien rights unless expressly waived.
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Comments and Recommendations regar ding ConsensusDOCS 750"

Standard Form of Agreement Between Contractor and
Subcontractor

Commentsfrom AGC for ConsensusDOCS 750:

(Additional comments on this document can be foom@®GC’s website at
www.agc.org/contracjys

The Consensus Document 750, Standard Form of AgneteBetween Contractor and
Subcontractor, introduces several changes fromrigngous and now defunct AGC 650. Those
changes are outlined below:

Avoidance of ConflictsA new Section 2.2.1 is added discussing the armd of conflicts of
interest between Contractor and Subcontractor ddd a warranty that neither Party has paid or
received any contingent fees or gratuities to @mfthe other Party, which flows down to their
agents, officers and employees.

Electronic CommunicationSection 2.3.1 sets out a written protocol for tkehange, storage
and retrieval of electronic documents (which cam$ed in conjunction with new Consensus
Document 200.2, the Electronic Communications Addem) The Contractor will want to craft
a protocol with the Owner tailored to anticipatedject communications and then make sure
Subcontractors follow the same protocol during grenfance of the Project. In the event that
litigation results and e-discovery becomes an igsteservation of electronic information by all
Parties consistent with their agreed-upon protoaal help limit the Contractor’s liability.

Standard of CaréSection 3.2): This section lowers the standarckhoé for the Subcontractor in
performing its responsibilities under the Agreenfemrin “best skill and judgment” to “diligent
efforts.” This can be modified if a higher stande@stablished in the Agreement between
Owner and General Contractor.

Correction of Defect§Section 3.15): This section adds language thatexplicitly sets forth a
remedy for the Contractor, but it first requireshdgir notice during which the Subcontractor has
the opportunity to cure defects or deficienciethim Subcontractor’s Work that damages the
Contractor’s Work or Owner’s property.

Owner Furnished InformatiorSéction 4.4): This section now provides that, mektent the
Owner provides a warranty regarding Owner-furnisiméarmation, the Subcontractor may

O

This publication is designed to provide information in regard to the subject matter covered. It is published with the understanding that the
publisher, endorsers of ConsensusDOCS and contributors to this Guidebook are not engaged in rendering legal, accounting, or other
professional services. If legal advice or other professional advice is required, the services of a competent professional person should be sought.

—From the Declaration of Principles jointly adopted by a Committee of the American Bar Association and a Committee of Publishers and
Associations
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prosecute a claim in Contractor’s name for thearskbenefit of Subcontractor regarding breach
of that warranty. The Subcontractor may ask torsieemation identified in the Agreement
between Owner and Contractor that is included withe information the Owner warrants.

Time and Cost Adjustmen{Section 5.2): This section now explicitly allofes an increase in
the Subcontract Time and Subcontract Cost if Cotdra schedule changes impact the
Subcontractor’s schedule and costs. The Contragltiowant to make sure to include a “no
damage for delay” provision instead of this sectiomstances where the Agreement Between
Owner and Contractor does not allow the Contractoecover additional costs as a result of
delay.

Liguidated DamagegSection 5.5): This section adds a new provisegarding delay liquidated
damages and provides an explicit flow-down provigielated to a mutual waiver of
consequential damages in the Agreement between IGamdeContractor. Note that any damages
for which the Contractor is liable under that Agremt are not consequential damages for the
purposes of the waiver of consequential damag#giSubcontract Agreement.

Pay-if-Paid(Section 8.2.5): This section contains a contihgayment provision to the
Subcontractor such that payment is due from ther@ctor to the Subcontractor within 7 days
of Owner’s payment to Contractor. Note: this sectarrors the common law of most states in
that it provides for payment to the Subcontractihiw a reasonable time if, through no fault of
the Subcontractor, the Owner fails to timely pag @ontractor. Contractors should check
applicable law carefully before modifying this dentas a “pay if paid” clause shifting risk of
receiving payment to the Subcontractor may noulig €nforceable. Some AGC members
believe that a “pay-if-paid” clause equitably stsattee risk of Owner non-payment, while other
specialty members view such provisions as unreddpmathholding payment to
Subcontractors.

Because a consensus could not be reached by tlee@usDOCS drafting organizations on
including a pay-if-paid provision, AGC continuesdifer publication of the AGC 655
Subcontract (1998 edition) that contains a payaifiglause. The ConsensusDOCS 750 can be
modified to incorporate a pay-if-paid clause byiaddhe following to the beginning of Section
8.2.5:

“Receipt of payment by the Contractor from the Omfioe the Subcontract Work is a condition
precedent to payment by the Contractor to the Sutbactor. The Subcontractor hereby
acknowledges that it relies on the credit of then®wnot the Contractor for payment of
Subcontract Work.”

Payment Application Notificatio{Section 8.2.7): This section now provides for@ay period

for Contractor to provide written notice to Subaawtor of any disapproval or nullification of all
or part of Subcontractor’s payment application.sTriovision did not previously appear in AGC
subcontracts.

Indemnification(Section 9.1): This section has new language gmogiSubcontractor
indemnification to Contractor, Architect/EngineadaOwner for all claims for bodily injury and
property damage, other than to the work itself,ohmirrors standard commercial general
liability insurance coverage language. This secéiso allows for the Subcontractor to be
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reimbursed for the percentage of liability in thaimm attributable to the negligent acts or
omissions of the Owner, Contractor and Architeafiieer. Such reimbursement was not
previously included in the previous and defunct AGBD or 655 Subcontracts. The Contractor
will want to carefully review insurance obligatiomsthe Agreement Between Owner and
Contractor to make sure any special obligationoseg on the Contractor are similarly imposed
on the Subcontractor so there is no gap in ins@rangerage for these types of losses.

Additional Insured Several new sections (9.2.11-9.2.11.1) providetk the box” options
creating the Subcontractor’s duty to provide addgi liability coverage, the listing of the
Contractor as an additional insured on Subcontrac@GL policy (which was not addressed at
all in the AGC 650) and whether the Subcontracts & duty to provide Owners’ and
Contractors’ Protective Liability Insurance (*OCR3ubparagraph 11.5.2.2): If OCP coverage
is selected, a Contractor may desire additionairad protection for completed operations in
addition to OCP coverage. This can be accomplislyestriking “operations” in this section and
then checking both boxes. Note: any additional sustrred by the Subcontractor for purchasing
such coverage shall be paid by the Contract, wélhduld be reimbursable by the Owner if a
consistent option is chosen in the ConsensusDOO®2Mer-Contract Agreement.

Time and Price Adjustmen{Section 10.3): This section now explicitly proegifor
Subcontractor to receive an adjustment to its Tame Price via Change Order to the extent the
Agreement Between Owner and Contractor permitECingractor to receive such adjustments.
Thus, the Subcontractor may seek to review the @W@Woatractor Agreement when negotiating
the Subcontract to confirm when cost and schedijlesanents are permitted. The
ConsensusDOCS provision is consistent with Consf&eCS 200.

Contractor TerminatiofSection 10.4): In this section, the Subcontraatso receives some new
protection in the case of the Contractor being teated by Owner for cause, through no fault of
the Subcontractor. Previously, the AGC 650 appieeany Owner termination regardless of
whether it was for cause or convenience. Now, tiie8ntractor is entitled to recover from the
Contractor reasonable costs arising from the teatian of the Subcontract, including overhead
and profit on Work not performed. The new ConseD€MSS provision is consistent with
ConsensusDOCS 200.

Dispute ResolutiofSection 11.5): The Dispute Resolution provisiomSection 11.5 have
undergone several modifications, most notably neplieitly imposing a duty of direct
discussions and good faith negotiations on thad2artégarding a dispute. In the event that good
faith discussions do not resolve the conflict, theadiation and “binding dispute resolution”
follow. Again, a fill-in-the-box option is provide@llowing for either arbitration or litigation.
Notably, Section 11.6 has now been modified togthe responsibility for binding dispute
resolution on the non-prevailing Party, but attggidees are no longer explicitly called out as a
recovery costs. Parties in states where commonnigeses a duty to explicitly list the recovery
of attorneys’ fees in a contract should be on gudrdn negotiating this section and should
modify it accordingly to provide for the recoveryaitorneys’ fees, if desired.
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Comments ConsensusDOCS 752 Federal Subcontractd

Below is a sample exhibit referenced in Sectioi4d2 ConsensusDOCS 752:

EXHIBIT XXX

[SAMPLE- REVISE AS NEEDED TO CONFORM TO PRIME CONTRACT ]

FEDERAL ACQUISITION REGULATION CLAUSES

The Subcontractor, by signing this Agreement, agrees to abide by the provisions of the Federal
Acquisition Regulation, which are applicable to this Agreement in accordance with the Prime
Contract. Particular attention is directed to the requirements of the following provisions.

FAR 52.203-6
FAR 52.203-7
FAR 52.203-12
FAR 52.203-13
FAR 52.203-14
FAR 52.204-2
FAR 52.204-9

FAR 52.209-6

FAR 52.212-5

FAR 52.215-2
FAR 52.215-12
FAR 52.215-13
FAR 52.219-8
FAR 52.219-9
FAR 52.219-22

FAR 52.222-4
2005)

FAR 52.222-6

FAR 52.222-7

Restrictions on Subcontractors Sales to the Government (Sep 2006)
Anti-Kickback Procedures (July 1995)

Limitation on Payments to Influence Certain Federal Transactions (Sep 2007)
Contractor Code of Business Ethics and Conduct (Dec 2008)

Display of Hotline Poster(s) (Dec 2007)

Security Requirements (Aug 1996)

Personal Identity Verification of Contractor Personnel (Sep 2007)

Protecting the Government’s Interest When Subcontracting with Contractors
Debarred, Suspended or Proposed for Debarment

Contract Terms and Conditions Required to Implement Statutes or Executive
Orders-Commercial Items (Dec 2008)

Audit and Records — Negotiation (Jun 1999)

Subcontractor Cost or Pricing Data (Oct 1997)

Subcontractor Cost or Pricing Data — Modifications (Oct 1997)
Utilization of Small Business Concerns (May 2004)

Small Business Subcontracting Plan (Oct 2001) (ALT II)
Small Disadvantaged Business Status (Oct 1999)

Contract Work Hours and Safety Standards Act - Overtime Compensation  (Jul

Davis-Bacon Act (Jul 2005)

Withholding of Funds (Feb 1988)
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FAR 52.222-8

FAR 52.222-9

FAR 52.222-10

FAR 52.222-11

FAR 52.222-12

FAR 52.222-13

FAR 52.222-14

FAR 52.222-15

FAR 52.222-21

FAR 52.222-26

FAR 52.222-27

FAR 52.222-35

Payrolls and Basic Records (Feb 1988)

Apprentices and Trainees (Jul 2005)

Compliance with Copeland Act Requirements (Feb 1988)
Subcontracts (Labor Standards) (Jul 2005)

Contract Termination - Debarment (Feb 1988)

Compliance with Davis-Bacon and Related Act Regulations (Feb 1988)
Disputes Concerning Labor Standards (Feb 1988)

Certification of Eligibility (Feb 1988)

Prohibition of Segregated Facilities (Feb 1999)

Equal Opportunity (Mar 2007)

Affirmative Action Compliance Requirements for Construction (Feb 1999)

Equal Opportunity for Special Disabled Veterans, Veterans of the Vietham Era,

and Other Eligible Veterans (Sep 2006)

FAR 52.222-36

FAR 52.222-37

FAR 52.222-50
FAR 52.222-54
FAR 52.223-14
FAR 52.225-13
FAR 52.227-1

FAR 52.227-2
2007)

FAR 52.228-5
FAR 52.229-2
FAR 52.232-27
FAR 52.236-13

FAR 52.248-3

Affirmative Action for Workers with Disabilities (Jun 1998)

Employment Reports on Special Disabled Veterans, Veterans of the
Vietnam Era, and Other Eligible Veterans (Sep 2006)
Combating Trafficking in Persons (Aug 2007)

Employment Eligibility Verification (Jan 2009)

Toxic Chemical Release Reporting (Aug 2003)
Restrictions on Certain Foreign Purchases (Feb 2006)
Authorization and Consent (Dec 2007)

Notice and Assistance Regarding Patent and Copyright Infringement (Dec

Insurance - Work on a Government Installation (Jan 1997)
North Carolina State and Local Sales and Use Tax (Apr 1984)
Prompt Payment for Construction Contracts (Sep 2005)
Accident Prevention Alternate | (Nov 1991)

Value Engineering — Construction (Sep 2006)
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All documents listed above are available for review in the Contractor's home office, and on the Internet at
http://www.gpoaccess.gov/cfriindex.html. It shall be the Subcontractor’s responsibility to review all
documents pertaining to this Subcontract and include the appropriate clauses in any lower tier

Subcontracts, Purchase Agreements, Purchase Orders, etc. in the manner as outlined in the above
documents.
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Comments and Recommendationsregar ding ConsensusDOCS
Performance Bonds (Consensus DOCS 260, 470, 471 and 706) and
Payment Bonds (Consensus DOCS 261, 472, 473, and 707):

Overview

The ConsensusDOCS bond forms are clear, direcivattén in terms for which there is a
common understanding in the construction indugsywith other ConsensusDOCS forms, the
intent was to keep the bond forms as simple aslgesshile also treating each party fairly.

Comments (from the Surety & Fidelity Association of America) for ConsensusDOCS
Per for mance Bonds (ConsensusDOCS 260, 470, 471, and 706):

The condition of the Performance Bond is that thati@actor performs the work. If the contractor
defaults, and is declared in default by the owtlex ,Surety has three options, subject to the
penal sum of the bond: (a) to complete the workidlarrange for a new contractor to complete
the work, or (c) to waive its right to complete aetmburse the owner for excess costs of
completion.

The trigger of the surety’s obligations, that tleattactor be in default and be declared in default,
has been used in a number of standard form bordleasa well understood meaning. See, for
example L&A Contracting Company vs. Southern Concrete Services, Inc. 17 F.3d 106 (‘é Cir.
1994) ancElm Haven Construction Limited Partnership v. Neri Construction LLC., 376 F.3d 96
(2" Cir. 2004).

Comments (from the Surety & Fidelity Association of America) for ConsensusDOCS
Payment Bonds (Consensus DOCS 261, 472, 473, and 707):

A claimant under the bond must be in privity wile ttontractor or with a first tier subcontractor.
A Claimant not in privity with the contractor mugivve notice of its claim within 90 days of the
last date it furnished labor, material or equipnfentvhich claim is made. Any suit must be

filed within one year from the last date the clamnfurnished labor, material or equipment.
These provisions are similar to those of the fddditéer Act, 31 U.S.C. 83131et seg., and

most state public works bond statutes.

Notably absent form the Payment Bond are any téomsicro manage the process of making or
responding to a claim. A Claimant in privity withet contractor does not have to provide any
notice. Unlike some other standard payment bonagothere is no provision specifying how

the surety is to respond to a claim, thereby angidine opportunity for erroneous court decisions
such ad\ational Union Fire Insurance Company v. David A. Bramble, Inc. 879 A.2d 101(Md.
2005) in which the court interpreted the bond tovaie that the surety’s failure to respond to a
claim within 45 days by stating the amount in dispwaived any right to contest the claim.
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