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I.

INTRODUCTION

Since the late 1970’s, federal, State and local governments have established
programs designed to maximize opportunities for firms owned by minorities, women and
disadvantaged individuals to compete for and perform contracts. The United States
Department of Transportation (“USDOT”) issued revised regulations in February 1999
regarding the participation by Disadvantaged Business Enterprises (“DBE”) in USDOT
financial assistance programs. After the USDOT issued new regulations in 1999, each
State DOT revised its DBE program to implement the new regulations.

This Tool Kit is meant to be a practical guide in establishing a contractor’s DBE
compliance program as implemented by the states and local governments where they
work. It has been prepared from the user's perspective and guidance shared in the tool kit
is the result of direct experience in obtaining and utilizing DBEs in accordance with the
DBE program requirements.

The Tool Kit is divided into three sections ranging from Getting Started to
assessing one’s performance in meeting its own program.

The GETTING STARTED Section provides information on the resources you
will need to set up your DBE Compliance Program.

The ELEMENTS OF A CONTRACTOR COMPLIANCE PROGRAM Section

offers suggestions on how to follow-up on your program to insure its running properly
and remains updated.

The Tool Kit provides checklists that can serve as practical tools for contractors’
day-to-day use in the management of their DBE compliance program. Your program
should make use of Appendices or Attachments in the same manner as this Tool Kit.
Include copies of all pertinent rules, regulation, and specifications.

Because this Tool Kit is intended as a general guide, it cannot address every
situation a contractor may encounter. Each State DOT may interpret or implement the
same federal DBE regulations differently. The information provided in this Tool Kit can
and should be adapted to meet a contractor’s particular circumstances. Several key points
are emphasized in the Tool Kit:

° Know your State DOT officials responsible for administering the DBE
programs in the DOT headquarters and in the project area district and
understand their interpretation of the rules and regulations implementing
those programs.

J This tool kit was created through Joint Cooperative efforts of the
construction industry and government officials. This spirit of joint
cooperation should be mirrored on the state and local level.



The local contractor chapter organizations should be involved with the
DOT in the local goal setting committee.

Reach out to DBEs and to DBE assistance organizations to determine the
availability and capabilities of DBEs in your area.

Make your best efforts to meet individual contract DBE goals and
document those efforts in case your DBE participation falls short of the
contract DBE goal.

Be vigilant during contract performance.

If you assist DBEs in any way, make sure your State DOT is aware and
approves of the assistance.

Identify a Company DBE coordinator and encourage your field
supervisors to contact the DBE coordinator whenever a question arises or
help is needed.



I1. GETTING STARTED

The following are some good first steps you can take to gain an understanding of your
State and Federal DBE program requirements.

° Understand State and Federal Rules

Obtain copies of, review and retain for reference:

a. Federal Rules

b. State Rules

c. State DOT contract requirements
d. State DBE Plan Program

o Include copies of these documents with your plan.

o Review how your State DOT counts DBE participation on various
types of work including subcontracts involving installation of
materials, material suppliers, truckers, joint ventures, etc.

o Review your State DOT’s rules on "commercially useful function”
(CUF). Attach your State DOT DBE Special Provision as Appendix F
to this Tool Kit for guidance on what constitutes a commercially
useful function.

o Review your State DOT’s policy on meeting DBE goals when contract
changes are made which affect the DBE's work.

° Program Officials: It is important and useful for you to know the FHWA
and your State DOT DBE program officials. They can assist you in
understanding what they require concerning the DBE program and how
you can follow the requirements.

e Review your State DOT’s rules on documenting good faith efforts towards
meeting the goal. You should attach your State DOT DBE Special Provision
as Appendix B to this Tool Kit for guidance concerning what constitutes
adequate good faith efforts.

In the next Section ELEMENTS OF CONTRACTOR COMPLIANCE PROGRAM, you
will learn about the specific items your program should address.



III. ELEMENTS OF A CONTRACTOR COMPLIANCE
PROGRAM

A. RESPONSIBILITIES

] Identify and assign a responsible person or persons for:
1. Overall management of the Compliance Program.
2. Administrative responsibilities such as reporting.
3. Identifying certified and capable DBEs.
4. Preparation and submission of proposed project specific DBE

5.

participation.
Oversight of DBE Subcontractor work performance.

The DBE Compliance program should clearly describe the contractor’s
management approach toward complying with the DBE program requirements. It
should identify the individual(s) in the organization who have the overall
responsibility to carry out the program and who is designated the key
individual(s) that everyone in the organization can approach to deal with issues
supporting the contractor’s compliance.  In addition, in describing this
management approach, it is imperative that everyone, including field specialists
and foremen, understand the roles and responsibility of working together to see
that this is done.

° Develop DBE procedures to follow, including:
a. Estimating and bidding procedures.
b. Procedures for negotiating and writing contracts.
c. Procedures for monitoring, inspecting and documenting a DBE's

performance and progress.

THIS TOOL KIT WILL AID YOU IN DEVELOPING SUCH PROCEDURES.

B. DETERMINING AVAILABLE DBE’S

J Your program should describe the process that you routinely use to
identify, interview and assess available DBEs. Your State DOT requires
DBE:s to be certified at the time DBE commitments are submitted so it is
imperative that you have an on-going process for identifying, soliciting



and evaluating the capabilities of DBEs that have the potential to bid on
work the contractor maybe subcontracting out in response to an STA
advertisement. This normal business practice can be the essential support
behind a good faith effort determination on a project specific basis. This
Tool Kit suggests a two-step process.

STEP 1 — DBE IDENTIFICATION

e Your State DOT is required to participate in a Unified Certification
Program (“UCP”). The UCP is required to make all certification
decisions on behalf of all USDOT recipients in each State. Each UCP
is required to maintain a unified DBE directory containing all firms
certified by the UCP. The UCP is required to make the directory
available on the internet, as well as in print. (See 49 CFR § 26.81.) A
State’s Unified Certification Program must certify DBE firms.

Obtain a current DBE directory listing of certified firms. Your State
DOT maintains and makes available to interested persons a directory
identifying all firms eligible to participate as DBEs in your State
DOT’s program. Online directories are more up to date and a better
source for obtaining information on certified DBE firms. The listing
for each DBE firm will include its address, phone number and the
types of work the firm has been certified to perform as a DBE. These
directories are revised at least annually. Further, your State DOT will
make updated information available on request.

The UCP DBE Directory should be relied on as your primary source of
firms to contact in preparation of your bid.

Step 2 — DBE Solicitation

Your State DOT requires that you not reject DBEs as being unqualified
without sound reasons based on a thorough investigation of their capabilities.
You need to determine whether interested DBEs are certified in the work they
want to bid on. Meet with DBE firms. Assess their availability, willingness

and ability to perform work. Develop ongoing dialogue and relationships
with DBE firms.

e As you would with any subcontractor, you should determine whether
interested DBEs are capable to perform the work they are quoting

consistent with the type of work they are certified to perform as a
DBE.

o Use the form on page __, DBE Interviews, to help determine whether
the interested DBE is capable to perform the work it is quoting.



e A thorough investigation of a DBE’s capabilities should include
consideration of the following:

a.  The type and scope of work the DBE intends on quoting.

b. The DBE's experience in performing the type of work it wishes
to quote.

c. The DBE's staff and its availability to perform on the project.

d. The equipment the DBE has available to perform the work, or
if the DBE does not own equipment, how it intends to obtain
the necessary equipment.

e. The DBE’s current workload, including other contracts the
DBE will be performing concurrently with this project.

f.  How the DBE plans to obtain the necessary materials, their
creditworthiness and whether joint checks may be required.

g. The DBE's intention to subcontract any of the work to a non-
DBE.

h. Information on the DBE’s bonding capacity, including “Total
Program” and “Largest Single Project.”

i.  Your past experience working with the DBE may be
considered.

j.  Ask for references from the DBE as to other prime contractors
for which they have worked and check them out.

Step 3 — INVESTIGATE DBE CAPABILITIES TO PERFORM THE WORK

Now you need to determine whether interested DBEs are capable of
performing the work they are interested in quoting. A DBE must perform a
“commercially useful function,” as defined by USDOT in 49 CFR § 26.55(c) and
your State DOT DBE Special Provision. At some point the prime may be required
to document that the DBE is performing a “commercially useful function.”

In determining a DBE’s capabilities to perform the work the following should
be ascertained:

a. Is the work to be performed the DBE's usual type of work?



Will the DBE estimate the work himself, receive all material and
sub quotes and negotiate and write P.O.’s and subcontracts?

Is there a clean split between what you are performing and what
the DBE will perform?

Will the DBE manage and supervise the work with its own
managers and superintendents?

Will the DBE perform the work with its own forces?

Will the DBE be responsible, with respect to materials and
supplies used on the contract, for negotiating price, determining
quality and quantity, and installing (where applicable) and paying
for the material itself?

What work, if any, does the DBE intend to subcontract and is that
amount consistent with industry practice? Work that a DBE
subcontracts to a non-DBE does not count towards the contract
goal.

If the DBE is subcontracting an unusual amount or does not intend
to perform at least 30% of the work with its own forces, your State
DOT will presume the DBE is not performing a commercially
useful function (49 CFR § 26.55(c)(3)). Some state rules may
require subcontractors to perform more than 30% of the
subcontract with its own forces.

A DBE does not perform a commercially useful function if its role
is limited to a “pass-through” for purposes of obtaining DBE
participation.

1.

2.

3.

ELEMENTS OF A CONTRACTOR COMPLIANCE PROGRAM

Have you identified the person responsible for managing your
DBE activities?

Are you familiar with the persons responsible for
administering the DBE program for your State DOT?

Are you aware of the supportive services available to assist
DBEs in your area?




4. Are you familiar with capable DBEs in your normal
subcontract solicitation geographic area?

5. Are you seeking to understand any problems DBEs will have
in bidding or successfully completing contracts with you?

C. GoOD FAITH EFFORTS

You must make good faith efforts to meet the DBE contract goal, either
by meeting the goal or by documenting adequate good faith efforts to meet
the goal. You should make sincere and aggressive efforts to meet the DBE
contract goal. If you do not meet the DBE contract goal, then you must
document your adequate good faith efforts to meet the goal.

U You should not be automatically denied the award of a contract for not
meeting DBE contract goals. Your State DOT does not have a quota for
DBEs on USDOT-assisted contracts.

] Attempting to obtain a contract on the basis of documented good faith
efforts should be your last resort. In other words, you should make
sincere, intensive and aggressive efforts to meet the DBE contract goal
and should resort to a good faith efforts submission only if your efforts do
not produce DBE participation meeting the contract goal. However, as
detailed in Subsection E, on USDOT assisted contracts, you are not
required to use a DBE if the DBE price is excessive or unreasonable when
compared to a non-DBE quote or self performing the work. However, if
you reject an excessive DBE quote you may be determined to have not
made a good faith efforts submission.

J You should also not be required to use a DBE you believe does not have
the capabilities to perform the work.

] If it is necessary for you to make a “good faith effort” submission,
DOCUMENT every step taken to satisfy your State DOT’s good faith
effort requirements and meet the contract DBE goal.

° You must be able to demonstrate in writing that you complied with the
good faith effort requirements. Keep in mind that if you do not meet the
contract DBE goal, you will need to convince the State DOT that it is
appropriate to award the contract to you on the basis of your documented
good faith efforts. As a result, the efforts discussed in Subsection D below



must be documented in case it is necessary to make a good faith effort
submission.

You must thoroughly understand the listed examples or types of actions
which your State DOT will consider as part of your good faith efforts to
obtain DBE participation. Keep in mind also that your State DOT will
likely not consider its list to be exclusive or exhaustive.

The following is the list of the types of good faith efforts found in the 49
CFR § 26. These actions are considered as good faith efforts:

a.

Soliciting through all reasonable and available means (e.g.
attendance at pre-bid meetings, advertising and/or written notices)
the interest of all certified DBEs who have the capability to
perform the work of the contract. The bidder must solicit this
interest within sufficient time to allow the DBEs to respond to the
solicitation. The bidder must determine with certainty if the DBEs
are interested by taking appropriate steps to follow up initial
solicitations.

Selecting portions of the work to be performed by DBEs in order
to increase the likelihood that the DBE goals will be achieved. This
includes, where appropriate, breaking out contract work items into
economically feasible units to facilitate DBE participation, even
when the prime contractor might otherwise prefer to perform these
work items with its own forces.

Providing interested DBEs with adequate information about the
plans, specifications, and requirements of the contract in a timely
manner to assist them in responding to a solicitation.

Negotiating in good faith with interested DBEs. It is the bidder's
responsibility to make a portion of the work available to DBE
subcontractors and suppliers and to select those portions of the
work or material needs consistent with the available DBE
subcontractors and suppliers, so as to facilitate DBE participation.
Evidence of such negotiation includes the names, addresses, and
telephone numbers of DBEs that were considered; a description of
the information provided regarding the plans and specifications for
the work selected for subcontracting; and evidence as to why
additional agreements could not be reached for DBEs to perform
the work.

A bidder using good business judgment would consider a number
of factors in negotiating with subcontractors, including DBE
subcontractors, and would take a firm's price and capabilities as



well as contract goals into consideration. However, the fact that
there may be some additional costs involved in finding and using
DBEs is not in itself sufficient reason for a bidder's failure to meet
the contract DBE goal, as long as such costs are reasonable. Also,
the ability or desire of a prime contractor to perform the work of a
contract with its own organization does not relieve the bidder of
the responsibility to make good faith efforts. Prime contractors are
not required to accept higher quotes from DBEs if the price
difference is excessive or unreasonable, however, state DOT
approval is necessary in determining “excessive price” for a good
faith effort determination.

f. Not rejecting DBEs as being unqualified without sound reasons
based on a thorough investigation of their capabilities. The
contractor's standing within its industry, membership in specific
groups, organizations, or associations and political or social
affiliations (for example union vs. non-union employee status) are
not legitimate causes for the rejection or non-solicitation of bids in
the contractor’s efforts to meet the project goal.

g. Making efforts to assist interested DBEs in obtaining bonding,
lines of credit, or insurance as required by your State DOT or
contractor. Such efforts would include introducing the DBE to
professionals in these fields.

h. Making efforts to assist interested DBEs in obtaining necessary
equipment, supplies, materials, or related assistance or services.
(See section on assisting DBEs below).

i. Effectively using the services of available minority/women
community organizations; minority/women contractors' groups;
local, state, and Federal minority/women business assistance
offices; and other organizations as allowed on a case-by-case basis
to provide assistance in the recruitment and placement of DBEs.

D. SPECIFIC PROJECT PARTICIPATION
1. PRE-ESTIMATE ACTIONS

The Pre-Estimate involves specific actions that you should take prior
10 beginning an estimate for a specific project. These actions will help in
achieving your State DOT’s DBE contract goals, or help in making
qualifying good faith efforts.

e Review project specifications and provisions to see if there are any DBE
program modifications specific to this project.



Review the contract documents for the DBE goal on this project

Review the online certified DBE directory for the list of certified DBEs
. DEVELOP A DBE PARTICIPATION PLAN

The second step in estimating and bidding should be to develop a DBE
Participation Plan. This plan will help you achieve the DBE contract
goals, or will help you in documenting that you made adequate good faith
efforts to meet the contract goals.

Formulate a project-specific DBE Participation Plan when you decide to bid a

project requiring DBE participation. This plan should address the
following:

a. Review of the Project’s Special Provision for DBE contract goals.

b. Determine items which may be subcontracted and quantify based
on estimated dollar amounts.

C. Quantify “traditional” subcontracted items. Identify and quantify
“new” potential subcontracting opportunities.

d. When practical, divide large (scope or quantity) items into
potential smaller subcontracting opportunities and quantify.

e. If your State DOT permits DBE participation by second tier
subcontracts look for second tier subcontracting opportunities and
quantify.

f. Quantify potential material supply contracting opportunities.

Determine the allowable DBE participation for material supply, i..
100% for materials or supplies purchased from a DBE
manufacturer, and 60% for materials or supplies purchased from a
DBE regular dealer. See 49 CFR § 26.55(e), attached as Appendix
A, for additional information. See also your State DOT DBE
Special Provision, refer to Appendix B.

g. Determine the likely total DBE participation from all of the above
items and compare to your State DOT’s DBE contract goals.

1. If the likely participation well exceeds your State DOT’s DBE
contract goals, begin implementing your DBE Participation
Plan.






